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Sackett Sweeny Turlington Winn 
Santora Thomas Tyrrell Wolfson 
Savage Tillman Walker Woodward 
Sessums Tittle Westberry Yancey 
Sims Tobiassen Whitson Zinkil 
Singleton Trombetta Whitworth 

Smith Tubbs Williamson 

Stevens Tucker Wilson 

Nays—None 


Representatives Baker, Dubbin, Harris, and Shaw were re- 
corded as voting Yea and Representative Gallen was recorded 
as voting Nay. 


So the bill passed, as amended. On motion by Mr. Firestone, 
the rules were waived and the bill was ordered immediately cer- 
tified to the Senate, after engrossment. 


HB 718—A bill to be entitled An act relating to the depart- 
ment of legal affairs; providing for restitution for damages 
caused by escapees and inmates of state institutions under the 
department of health and rehabilitative services; providing an 
effective date. 


—was taken up. On motion by Mr. Mixson, the rules were 
waived and HB 718 was read the second time by title. 


The Committee on Rules & Calendar offered the following 
amendment: 


Amendment 1—On page 2, line 10, strike “1971” and insert: 
1972 


Mr. Mixson moved the adoption of the amendment, which was 
adopted. 


On motion by Mr. Mixson, the rules were waived and HB 
718, as amended, was read the third time by title. On passage, 
the vote was: 
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Yeas—102 

Mr. Speaker Forbes Melvin Sims 
Baker Fortune Milburn Singleton 
baumgartner Fulford Mixson Smith 
Birchtieid Gautier Mooney Stevens 
Blackburn Gibson Moudry Sweeny 
Brown Gihespie Murphy Thomas 
Burke Glisson Nease Tillman 
Caldwell Gorman Nergard Tittle 
Cariucci Grainger Ogden Tobiassen 
Chapman Grizzle Poole Trombetta 
C. al k, Dick Gustafson Poorbaugh Tubbs 
Clark, J. R. Harris Powell Tucker 
Conway Hartnett Randell Turlington 
Crabtree Hector Redman Tyrrell 
Craig Hess Reed Walker 
Crane Hodes Reeves Whitson 
Culbreath Hollingsworth Renick Whitworth 
D’Alemberte Holloway Rish Williamson 
Danahy Johnson Robinson, A.S. Wilson 
Dixon Jones Robinson, J. W. Winn 
Dubbin Kershaw Ryals Wolfson 
Earle Lane Sackett Woodward 
Elmore Libertore Santora Yancey 
Featherstone Matthews, H. Savage Zinkil 
Firestone Mattox Sessums 

Fleece McDonald Shreve 

Nays—1 

Harllee 


Representatives Cherry, Hazelton, and Shaw were recorded 
as voting Yea and Representative Gallen was recorded as voting 


Nay. 


So the bill passed, as amended. On motion by Mr. Mixson, 
the rules were waived and the bill was ordered immediately 
certified to the Senate, after engrossment. 


February 1, 1972 


HB 120—A bill to be entitled An act relating to wrongful 
death action; amending chapter 768, Florida Statutes, by adding 
sections 768.16, 768.17, 768.18, 768.19, 768.20, 768.21, 768.22, 
768.23, 768.24, 768.25, 768.26, and 768.27; providing for a right 
of action on behalf of the survivors and the estate by the per- 
sonal representative of a decedent whose death is caused by 
the wrongful act, negligence, default, or breach of contract or 
warranty of any person; repealing sections 768.01, 768.02, and 
768.03, Florida Statutes; providing an effective date. 


—was taken up. On motion by Mr. D’Alemberte, the rules 
were waived and HB 120 was read the second time by title. 


The Committee on Rules & Calendar offered the following 
amendment: 


Amendment 1—On page 6, line 21, strike “January 1, 1972,” 
and insert: July 1, 1972, 


Mr. D’Alemberte moved the adoption of the amendment which 
was adopted. 


On motion by Mr. D’Alemberte, the rules were waived and 
HB 120, as amended, was read the third time by title. On pas- 
sage, the vote was: 


Yeas—101 

Mr. Speaker Firestone Matthews, H. Sims 
Andrews Fleece Mattox Singleton 
Baker Forbes McDonald Smith 
Baumgartner Fortune Meivin Stevens 
Birchfield Fulford Milburn Sweeny 
Blackburn Gautier Mixson Thomas 
Brown Gibson Mooney Tillman 
Burke Giliespie Moudry Tittle 
Caldwell Glisson Murphy Tobiassen 
Carlucci Gorman Nease Trombetta 
Chapman Grainger Nergard Tubbs 
Cherry ` Grizzle Ogden Turlington 
Clark, Dick Gustatson Poole Tyrrell 
Clark, J. R. Harllee Poorbaugh Walker 
Conway Hartnett Randell Whitson 
Crabtree Hazelton Redman Whitworth 
Craig Hector Reed Williamson 
Crane Hess Reeves Wilson 
Culbreath Hodes Renick Winn 
D’Alemberte Hollingsworth Rish Wolfson 
Danahy Holloway Robinson, A. S. Woodward 
Dixon Johnson Ryals Yancey 
Dubbin Jones Sackett Zinkil 
Earle Kershaw Santora 

Elmore Lane Savage 

Featherstone Libertore Shreve 

Nays—None 


Representatives Gallen, Sessums, Shaw, and Tucker were 
recorded as voting Yea. 


So the bill passed, as amended. On motion by Mr. D’Alemberte, 
the rules were waived and the bill was ordered immediately 
certified to the Senate, after engrossment. 


HB 2662—A bill to be entitled An act relating to criminal 
procedure; creating §§901.27, 901.28, and 901.29, authorizing an 
arresting officer to issue a citation to appear in court in lieu of 
taking a person before a magistrate in misdemeanor cases; 
amending §901.06 and 901.23, Florida Statutes, as amended by 
chapter 70-339, Laws of Florida, releasing officer from duty to 
take a person before a magistrate when a citation to appear is 
issued; providing an effective date. 


—was taken up. On motion by Mr. Firestone, the rules were 
waived and HB 2662 was read the second time by title. 


The Committee on Rules & Calendar offered the following 
amendment: 


Amendment 1—In title, line 9, after the semicolon insert: 
providing a penalty; 


Mr. Firestone moved the adoption of the amendment, which 
was adopted. 
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Dear Henry: 


I agree with your observation that the remarriage amendment 
to §768.21 of the Wrongful Death Act is not only wrongly 
designated as paragraph (c), but also lacks meaning in the 
context of subsection (6). I remain open to constructive 
suggestion, but my present thought is that this can only be 
corrected by legislative act. Let me trace the history for 
you. 


The amendment, in slightly different language, was first 
proposed by Senator McClain when H.B. 120 was before the 
Senate Judiciary Civil "A" committee during the 1971 session. 
That proposal was to insert similar language at line 24 of 
page 4, which would put it at the end of subsection (2), 
providing for recovery by the surviving spouse for loss of 
decedent's companionship and protection, etc. Unfortunately, 
H.B. 120 died on the Senate calendar and the amendment was 
never adopted. 


Although the 1971 bill history is instructive in telling us 
mere the amendment should have been inserted, J doubt that 
it would justify our moving the provision editorially. My 
reluctance is reinforced by the circumstance that the pro- 
vision is specifically designated as paragraph (c}. This 
designation is not, of course, binding on us. However, it 
does indicate pretty clearly the legislative intent, however 
misguided, to insert the amendment at that particular place. 


Sincerely, 


ee 


Ernest E. Means, Director 
Division of Statutory Revisicn 
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cc Messrs. Trawick, Grissett, D'Alemberte 
and Hopping 
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as read the second time in full. On motion by Senator 
Horne, SR 1137 was adopted. The vote was: 


Yeas—46 

Mr. President dela Parte Karl Saunders 
Arnold Ducker Knopke Sayler 
Barron Fincher Lane Scarborough 
Barrow Gong Lewis (83rd) Stolzenburg 
Beaufort Graham Lewis (48rd) Trask 

Bell Gunter McClain Ware 
Bishop Haverfield Myers Weber 

Boyd Henderson Ott Weissenborn 
Brantley Hollahan Plante Williams 
Childers Horne Pope Wilson 
Daniel Johnson (29th) Poston 

Deeb Johnson (34th) Reuter 

Nays—None 

Co-Introducers 


By permission Senators Arnold, Barron, Barrow, Beaufort, 
Bell, Bishop, Boyd, Brantley, Broxson, Childers, Daniel, Deeb, 
de la Parte, Ducker, Fincher, Gong, Graham, Gunter, Haver- 
field, Henderson, Hollahan, Horne, Johnson (29th), Johnson 
(34th), Karl, Knopke, Lane, Lewis (33rd), Lewis (48rd), Me- 
Clain, Myers, Ott, Plante, Pope, Poston, Reuter. Saunders, 
Sayler, Scarborough, Stolzenburg, Trask, Ware, Weber, Weis- 
senborn, Williams and Wilson were recorded as co-introducers of 
SR 1137. 


The President introduced the family of Allen Morris to the 
members of the Senate and requested former recipients of Allen 
Morris awards to escort Mr. Morris to the rostrum. Senators 
Barron, Karl, de la Parte, Barrow, Pope, Horne and Hollahan 
accompanied Mr. Morris to the rostrum where the President 
presented to him on behalf of the Senate, a copy of SR 1187. 


The Select Committee on Executive Suspensions was excused 
to resume its hearing. 


The Senate resumed— 
HOUSE BILLS ON SECOND READING 
Consideration of HB 1823 was deferred. 


HB 3271—A bill to be entitled An act relating to elections; 
changes in precinct boundaries; amending §98.031(1), Florida 
Statutes, to authorize the alteration of precincts by boards of 
count ‘commissioners whenever necessary; providing an effec- 
ive date. 


—was read the second time by title. On motion by Senator 
Horne, by two-thirds vote HB 3271 was read the third time by 
title, passed and certified to the House. The vote was: 


Yeas—33 

Mr. President Deeb Knopke Stolzenburg 
Arnold Ducker Lane Trask 
Barron Gong Lewis (38rd) Ware 
Beaufort Graham McClain Weissenborn 
Bell Haverfield Pope Williams 
Bishop Henderson Poston Wilson 
Boyd Hollahan Saunders 

Brantley Horne Sayler 

Childers Johnson (34th) Scarborough 

Nays—None 


By unanimous consent Senators Myers, Daniel and Johnson 
(29th) were recorded as voting yea. 


HB 104—A bill to be entitled An act relating to regulation 
of boats; amending Section 371.021 (1), Florida Statutes to in- 
clude barges as vessels; amending Section 371.503, Florida 
Statutes, relating to interference with navigation to include 
anchored vessels as navigational hazards; amending Section 
871.67, Florida Statutes, relating to enforcement to authorize 
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all authorized enforcement officers to order removal of ves- 
sels; providing an effective date. 


—was read the second time by title. 


The Committee on Transportation offered the following 
amendment which was moved by Senator Poston and failed: 


Amendment 1—On page 2, line 9, strike “or adjacent to” 
On motion by Senator Ware, by two-thirds vote HB 104 was 


read the third time by title, passed and certified to the House. 
The vote was: 


Yeas—28 

Mr. President Gong Knopke Scarborough 
Bell Graham Lane Stolzenburg 
Bishop Haverfield Lewis (88rd) Trask 
Brantley Henderson Pope Ware 
Daniel Hollahan Poston Weissenborn 
Deeb Horne Saunders Williams 
Ducker Johnson (34th) Sayler Wilson 
Nays—3 

Arnold Barron Childers 


By unanimous consent Senators McClain, Johnson (29th), 
Boyd and Myers were recorded as voting yea. 


HB 120—A bill to be entitled An act relating to wrongful 
death action; amending chapter 768, Florida Statutes, by adding 
sections 768.16, 768.17, 768.18, 768.19, 768.20, 768.21, 768.22, 
768.23, 768.24, 768.25, 768.26, and 768.27; providing for a right 
of action on behalf of the survivors and the estate by the per- 
sonal representative of a decedent whose death is cause by 
the wrongful act, negligence, default, or breach of contract or 
warranty of any person; repealing sections 768.01, 768.02, and 
768.03, Florida Statutes; providing an effective date. 


—was read the second time by title. 


The Committee on Judiciary—Civil A offered the following 
amendment which was moved by Senator Barron: 


On page 2, line 2 insert the following: It is also the legisla- 
tive intent that when a personal injury to the decedent results 
in his death, no action for the personal injury shall survive. 


On motion by Senator Barrow, further consideration of 
HB 120 with pending amendment was deferred. 


HB 2446—A bill to be entitled An act relating to salt water 
fisheries; amending 5370.16 (16) (d) and (f), Florida Statutes; 
providing that oysters less than the prescribed legal size may 
be placed on the culling board of a vessel; reducing the allow- 
able percentage of small oysters includable in an oyster cargo 
or lot from twenty-five percent (25%) to fifteen percent 
(15%); adding paragraph (g) to 8370.16 (16), Florida Statutes; 
prohibiting the sale of oysters less than the prescribed legal 
size; providing an effective date. 


—was read the second time by title. 


The Committee on Natural Resources and Conservation of- 
fered the following amendment which was adopted on motion 
by Senator Knopke: 


Amendment I—In Section 1, line 2, page 2, after “oysters.” 
(end of sentence) add the following: Oysters shall only be 
bagged or placed in containers at the establishment of a whole- 
sale dealer in the county of the oysters’ origin, provided, how- 
ever, that when a county line divides a body of water, the 
oysters may be transported for bagging to the establishment 
of a wholesale dealer in any of the counties. 


The Committee on Natural Resources and Conservation of- 
fered the following amendment which was adopted on motion 
by Senator Knopke: 


Amendment 2—In Section 1, line 19, page 2, strike: “up the“ 
and the rest of the paragraph which includes all of lines 20, 
21 and 22 and add: to determine the percentage of under- 
sized oysters, one sample bushel to be taken at random from 
the cargo of oysters and if a total of undersized oysters 
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Antendment 2—On page 2, immediately following line 29 
insert the following: Any supplemental agreement shall not 
exceed ten per cent (10%) of the original contract amount with- 
out prior approval of the majority of the cabinet. 


The Committee on Transportation offered the following 
amendment which was adopted on motion by Senator Poston: 


Amendment 3—On page 3, line 3 strike “structures” and in- 
sert: facilities 


SE motion by Senator Wilson the following amendment was 
adopted: 


Amendment 4—On page 3, line 10, strike “upon becoming a 
law” and insert: July 1, 1972 


On motion by Senator Poston, by two-thirds vote SB 330 
as amended was read the third time by title, passed and ordered 
engrossed. The vote was: 


Yeas—33 

Mr. President Childers Lewis (33rd) Sayler 
Arnold Daniel Lewis (48rd) Scarborough 
Barron Ducker McClain Stolzenburg 
Barrow Graham Myers Trask 
Beaufort Haverfield Plante Ware 

Bell Hollahan Pope Wilson 
Bishop Horne Poston 

Brantley Knopke Reuter 

Broxson Lane Saunders 

Nays—None 


By unanimous consent Senators Weissenborn, Gunter, Wil- 
liams, Johnson (34th) and Johnson (29th) were recorded as 
voting yea. 


HB 120—A bill to be entitled An act relating to wrongful 
death action; amending chapter 768, Florida Statutes, by adding 
sections 768. 16, 768.17, 768.18, 768. 19, 768.20, 768.21, 768. 22 
768.23, 768.24, 768. 25, 768. 26, and 768. 273 providing for a right 
of action on behalf of the survivors and the estate by the per- 
sonal representative of a decedent whose death is caused by 
the wrongful act, negligence, default, or breach of contract or 
warranty of any person; repealing sections 768.01, 768.02, and 
768.03, Horida Statutes; providing an effective date. 


—was taken up with pending amendment which failed. 

The Committee on Judiciary—Civil A offered the following 
amendment which was adopted on motion by Senator Barron: 

Amendment 2—On page 5, line 19 insert: (c) Evidence of re- 
marriage of the decedent’s surviving spouse is admissible. 


On motion by Senator McClain, by two-thirds vote HB 120 
as amended was read the third time by title, passed and certified 
to the House. The vote was: 


Yeas—38 
Mr. President Childers Johnson (34th) Reuter 

old Daniel Knopke Saunders 
Barron Ducker Lane Sayler 
Barrow Graham Lewis (38rd) Scarborough 
Beaufort Gunter Lewis (43rd) Stolzenburg 
Bell Haverfield McClain Trask 
Bishop Henderson Myers Ware 
Boyd Hollahan tt Wilson 
Brantley Plante 
Broxson KE (29th) Poston 
Nays—2 
Pope Williams 


By unanimous consent Senator Weissenborn was recorded as 
voting yea, 


Consideration of CS for HB 3020 was deferred. 


THE SENATE February 24, 1972 


SPECIAL ORDER 


On motion by Senator Henderson, the rules were waived and 
consideration of SB 432 was deferred, the bill retaining its 
place as a special and continuing order of business. 


THIRD READING 
Consideration of SB 461 was deferred. 


SB 300—A bill to be entitled An Act relating to certification 
of speech pathologists and audiologists; amending section 468.- 
145, Florida Statutes, by adding subsection 468.145(4); provid- 
ing for the department of education to waive examination and 
educational requirements for applicants who are certified to 
teach speech pathology and audiology and were so certified on 
July 9, 1969; providing an effective date. 


—was taken up pending roll call. 

On motion by Senator Trask the following amendment was 
adopted by two-thirds vote: 

Amendment 3—0n page 1, line 26, strike the period and 
insert: in the State of Florida. 

On motion by Senator Lewis (48rd) the following amend- 
ment was adopted: 

Amendment 4—On page 1, line 9 in title and line 22, strike 
“examination and” 


On motion by Senator Lewis (48rd), SB 300 as amended 
was read by title, passed and ordered engrossed. The vote 
was: 


Yeas—30 

Arnold de la Parte Knopke Poston 
Beaufort Ducker Lewis (38rd) Reuter 

Bell Graham Lewis (48rd) Scarborough 
Bishop Gunter McClain Stolzenburg 
Brantley Haverfield Myers Trask 
Childers Henderson Ott Ware 
Daniel Horne Plante 

Deeb Johnson (34th) Pope 

Nays—6 

Barron Hollahan Sayler Wilson 
Broxson Lane 


By unanimous consent Senators Johnson (29th) and Weis- 
senborn were recorded as voting yea. 


On motion by Senator Hollahan, SB 461 was removed from 
the calendar and re-referred to an appropriate committee. 


The bill was recommitted to the Committee on Judiciary— 
Criminal. 


SECOND READING 
Pre-emptive Order 


SB 176—A bill to be entitled An act relating to bulkhead 
lines in certain counties, repealing subsection 253.185 (3), Flor- 
ida Statutes to delete exception provided therein. 


—was read the second time by title. 
Senator Scarborough presiding. 
The President presiding. 


Senator Lane moved that further consideration of SB 176 
be deferred. 
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By Senator de la Parte 
Prefiled March 1, 1971 


A bill to be entitled 

AN ACT relating to wrongful death action; 
creating §§768.16, 768.17, 768.18 768.19, 
768.20, 768.21, 768.22, 768.23, 768.24, 
768.25, 768.26, and 768.27, Florida Stat- 
utes; providing for a right of action on 
behalf of the survivors and the estate 
by the personal] representative of a de- 
cedent whose death is caused by the 
wrongful act, negligence, default, or 
breach of contract or warranty of any 
person; repealing §§768.01, 768.02, 768.03 
and 768.04, Florida Statutes, which provide 
for a right of action for wrongful death 
and procedures relating thereto; provid- 
ing an effective date. 


Be It Enacted by the Legislature of the State of 


Florida: 


Section 1. Sections 768.16, 768.17, 768.18, 
768.19, 768.20, 768.21, 768.22, 768.23, 768.24, 
768.25, 768.26, and 768.27, Florida Statutes, are 
created to read: 


768.16 Short title—Sections 768.16 through 
768.27 may be cited as the “Florida wrongful death 


act.“ 


768.17 Legislative intent.—It is the public 
policy of the state to shift the losses resulting 
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when wrongful death occurs from the survivors of the 


era r 
a a 


decedent to the wrongdoer. Sections 768.16 through 
768.27 are remedial and shall be liberally construed. 


768.18 Definitions.—As used in sections 
768.16 through 768.27: 


(1) “Survivors” means the decedent’s spouse, - 
minor children, parents, and, when partly or wholly 
dependent on the decedent for support or services, 
any blood relatives and adoptive brothers and sisters. 
It includes the illegitimate child of a mother, but 
not the illegitimate child of the father unless the 
father has recognized a responsibility for the child’s 
support. A 


(2) “Minor children” means unmarried children 
under twenty-one (21) years of age. - 


(8) “Support” includes contributions in kind 
as well as money. 


(4) “Services” means tasks, usually of a 
household nature; regularly performed by the decedent 
that will be a necessary expense to the survivors of 
the decedent. These services may vary according to 
the identity of the decedent and survivor and shall 
be determined under the particular facts of each case. 


(5) Net accumulations” means the part of the 
decedent’s expected net business or salary income, ` 
including pension benefits, that the decedent probably 
would have retained as savings and left as part of 
his estate if he had lived his normal life expectancy. 
Net business or salary income is the part of the 
decedent’s probable gross income after taxes, 


excluding income from investmientd continuing beyond ~~ 
death, that remains after deducting the decedent’s 
personal expenses and support of survivors excluding 
contributions in kind. 


768.19 Right of action—When the death of 
a person is caused by the wrongful act, negligence, 
default, or breach of contract or warranty of any 
person, including those occurring on navigable waters, 
and the event would have entitled the person injured 
to maintain an action and recover damages if death 
had not ensued, the person or watercraft that would 
have been liable in damages if death had not ensued 
shall be liable for damages as specified in this act 
notwithstanding the death of the person injured, 
although death was caused under circumstances consti- 
tuting a felony. 


768.20 Parties. The action shall be brought 
by the decedent’s personal revresentatiye, who shall 
Fer for the benefit of the decedent’ sgupvivors— 
and estate all damages, as specified in this act, 
taused by the injury resulting in death. When a 
personal injury to the decedent results in his death, 
no action for the personal injury shall survive, and 
any such action pending at the time of death shall 
abate. The wrongdoer’s personal representative shall 
be the defendant if the wrongdoer dies before or 
pending the action. A defense that would bar or 
reduce a survivor’s recovery if he were the plaintiff 
may be asserted against him, but shall not affect 


the recovery of any other survivor. 


768.21 Damages.—All potential beneficiaries 
of a recovery for wrongful death, including the 
decedent’s estate, shall be identified in the com- 
plaint and their relationships to the decedent 


shall be alleged. Damages may be awarded as follows: 


cedent’s injuryto.higs death, with interest, and 
uture loss of support and services from the date of 
death-and reduced to present value. In evaluating 
loss of support and services, the survivor's relation- 
ship to the decedent, the amount of the decedent’s 
probable net income available for distribution to the 
particular survivor, and the replacement value of the 


decedent’s services to the survivor may be considered. 


In computing the duration of future losses, the joint 
life expectancies of the survivor and the decedent . 
and the period of minority in the case of healthy 
minor children may be considered. 


(2) The surviving spouse may also recover for 
loss of the decedent’s companionship and protection 
and for mental pain and suffering from the date of 
injury. 


(3) Minor children of the decedent may also 
recover for lost parental companionship, instruction, 
and guidance and for mental pain and suffering from 
the date of injury. 


(4) Each parent of a deceased minor child may 
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also recover for mental pain and suffering from the 
date of injury. 


(6) Medical or funeral expenses due to the 
decedent’s injury or death may be recovered by a 
survivor who has paid them. 


(6) The decedent’s personal representative 
may recover for the decedent’s estate the following: 


(a) Loss of earnings of the deceased from 
the date of injury to the date of death, less lost 
support of survivors excluding contributions in kind, 
with interest. If the decedent’s survivors include 
a surviving spouse or lineal descendants, loss of 
net accumulations beyond death and reduced to present 
value may also be recovered. 


(b) Medical or funeral expenses due to the 
decedent’s injury or death that have become a charge 
against his estate or that were paid by or on behalf 
of decedent, excluding amounts recoverable under 
subsection (5). 


(7) All awards for the decedent’s estate are 
subject to the claims of creditors who have complied 
with the requirements of probate law concerning 
claims. 


768.22 Form of verdict.— The amounts awarded 
to each survivor and to the estate shall be stated 
separately in the verdict. 


768.23 Protection of minors and incompetents.— 
The court may put in trust or provide other protec- 
tion for any amount awarded for the benefit of a 
minor child or an incompetent. 


76824 Death of a survivor before judgment.— 
A survivor’s death before final judgment shall limit 
the survivor’s recovery to lost support and services 
to the date of his death. The personal representative 
shall pay the amount recovered to the personal repre- 
sentative of the deceased survivor. 


768.25 Court approval of settlements. While 
an action under this act is pending, no settlement 
as to amount or apportionment among the beneficiaries 
which is objected to by any survivor or which affects 
a survivor who is a minor or an incompetent shall be 
effective unless approved by the court. 


768.26 Litigation expenses.—Attorneys’ fees 
and other expenses of litigation shall be paid by., 6 
the personal representative and deducted from the ` 
awards to the survivors and the estate in proportion 


to the amount awarded to them, but expenses incurred 


for the benefit of a particular survivor or the 
estate shall be paid from their awards. 


768.27 Effective date Sections 768.16 
through 768.27 shall take effect on January 1, 1972, 
and shall not apply to deaths occurring before that. 
date. 


Section 2. Sections 768.01, 768.02, 768.08, 
and 76304, Florida Statutes, are repealed when this 
act takes effect. 


LEGISLATIVE SERVICE BUREAU SUMMARY 


Amends Chapter 768, F. S., by adding Sections 768.16 through 
768.27, F. S., to be cited as “Florida Wrongful Death Act.” 
Provides that when death of a person is caused by wrongful act, 
including those on navigable waters, and which would have enti- 
tled person to recover damages if death had not occurred, person 
or watercraft shall be liable for George Provides action 


recoyery for benefit of auraimar and decadent’ estate, Actions 
for personal injuries of decedent shall abate. Damages may be 
awarded for loss of support and services to each survivor; to 
spouse for loss of com on , protection, and for mental pai 
and suitering ; to minor quiron Tor Toss ma E 
I idance and for mental pain and suffering; - 
EE EE E 
Zenter ee CAT Fr Fr g- and incompetents, court approval 
of settlements where survivor objects, and attorneys’ fees paid 
out of award. Repeals Sections 768.01, 768.02, 768.03 and 768.04, 


F. S., the present basis of wrongful death actions. Effective 
January 1, 1972. 


Similar to House Bill No. 120. 
Similar to 1970 Committee Substitute for House Bill No. 1242. 
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By Representative D’Alemberte . " 


NEE 
Dote e ere E e E 


A bill to be entitled 
AN ACT relating to wrongful death action; oh 
amending chapter 768, Florida Statutes, ` 
by adding sections 768.16, 768.1777777 
768.18, 768.19, 768.20, 768.21, 768.22, 
768.23, 768.24, 768.25, 768.26, and 
768.27; providing for a right of action 
on behalf of the survivors and the 
estate by the personal representative 
of a decedent whose death is caused by 
the wrongful act, negligence, default, 
or breach of contract or warranty of 
any person; repealing sections 768.01, 
768.02; and 768.03, Florida Statutes;: ` ` 
providing an effective date. 


Be It Enacted by the Legislature of the State of | 


Florida: d 


Section 1. Chapter 768, Florida Statutes, is 


. amended by adding sections 768.16, 768.17, 768.18, 
768.19, 768.20, 768.21, 768.22, 768.23, 768.24, 


768.25, 768.26, and 768.27 to read: 


768.16 Short title—Settions 768.16 through ` © «~ 
768. 27 may be cited as the “Florida ES deith 8 
act.“ IM 


768.17 Legislative intent. —It is the public 
policy of the state to shift the losses resulting ` 
when wrongful death occurs from the survivors of thé 
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decedent to the wrongdoer. Sections 768.16 through 
768.27 are remedial and shall be liberally construed. 


768.18 Definitions.—-As used in sections 
768.16 through 768.27: 


(1) “Survivors” means the decedent’s.spotse, "7 
minor children, parents, and, when partly or wholly 
dependent on the decedent for support or services, 
any blood relatives and adoptive brothers and sisters. 
It includes the illegitimate child of a m6ther, but 
not the illegitimate child of the father unless thé 
father has recognized a responsibility for the child's 
support. er ee 

(2) Minor children” means unmarried children 
under twenty-one (21) years of age. 

(3) “Support” includes eontvibations in kind 
as well as money. GE OH 


(4) Services“ means tasks, usually of a 


household nature, regularly performed by the decedent - 


that will be a necessary expense to the survivors of 
the decedent. These services may vary according to 
the identity of the decedent and survivor and shall 
be determined under the particular facts of each case. 


(5) Net accumulations” means the part of the 
decedent’s expected net business or salary income, 


including pension benefits, that the decedent probably 


would have retained as savings and left as part of 
his estate if he had lived his normal life expectancy. 
Net business or salary income is the part of the 
decedent’s probable gross income after taxes, 
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tice 


excluding income from investments continuing beyond 
death, that remains after deducting the decedent’s 
personal expenses and te of Se Sege 
contributions in kind. . dE E EE 


768.19 ‘Right of action—When the death of 


a person is caused by the wrongful act, negligence, - 


default, or breach of contract or warranty of any 
person, including those occurring on navigable waters, 
and the event would have entitled the person injured 
to maintain an action and recover damages if death’ 


- -had not ensued, the person or watercraft that would 


have been liable in damages if death had not ensued ’ 


shall be liable for damages as specified in this act `, 
` notwithstanding the death of the person injured, 


although death was caused under circumstances consti- 
ee a e 


* „ 


768. 20 Parties. ~-The action shall be brought 


by the detedent’s personal representative, who shall 


recover for the benefit of the decedent’s survivors 
and estate all damages, as specified in this act, 
caused by the injury resulting in death. When a 
personal injury to the decedent results in his death, 


no action for the personal injury shall survive, and 
any such action. pending at the time of death shall 


abate. The wrongdoer’s personal representative shall 
be the defendant if the wrongdoer dies before or 
pending the action. A defense that would bar or 


reduce a survivor’s recovery if he were the plaintiff 


may be asserted against him, but shall not affect 
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the recovery of any other survivor. ` 


768.21 Damages.—All potential beneficiaries 
of a recovery for wrongful death, including the 
decedent’s estate, shall be identified in the com- 
plaint and their relationships to the detedent 


shall be alleged. Damages may be awarded as follows: 


(1) Each survivor may recover the value of 
lost support and services from the date of the de- 
cedent’s injury to his death, with interest, and 
future loss of support and services from the date of 
death and reduced to present value. In evaluating 
loss of support and services, the survivor’s relation- 
ship to the decedent, the amount of the decedent’s 
probable net income available for distribution to the 
particular survivor, and the replacement value of the 


decedent’s services to the survivor may be considered. 


In computing the duration of future losses, the joint 


‘life expectancies of the survivor and the decedent 


and the period of minority in the case of healthy 
minor children may be considered. 


(2) The surviving spouse may also recover for 
loss of the decedent’s companionship and protection 
and for mental pain and suffering from the date of 


injury. 


(3) Minor children of the decedent may also 
recover for lost parental companionship, instruction, 
and guidance and for mental pain and suffering from 
the date of injury. 


(4) Each parent of a deceased minor child may 


4 


also recover for mental pain and suffering from the 
date of injury. 


(5) Medical or funeral expenses due to the 
decedent’s injury or death may be recovered by a 
survivor who has paid them. 


(6) The decedent’s personal representative 
may recover for the decedent’s estate the following: 
(a) Loss of earnings of the deceased from 
the date of injury to the date of death, less lost . 
support of survivors excluding contributions in kind, 
with interest. If the decedent’s survivors include 
a surviving spouse or lineal descendants, loss of 


net accumulations beyond death and reduced to present 


value may also be recovered. 


(b) Medical or funeral expenses due to the 
decedent’s injury or death that have become a charge 
against his estate or that were paid by or on behalf 
of decedent, excluding amounts recoverable under 
subsection (5). 


(7) All awards for the decedent’s estate are 
subject to the claims of creditors who have complied 
with the requirements of probate law concerning 
claims. . 


768.22 Form of verdict.—The amounts awarded 
to each survivor and to the estate shall be stated 
separately in the verdict. 


768.23 Protection of minors and incompetents.— 
The court may put in trust or provide other protec- 
tion for any amount awarded for the benefit of a 
minor child or an incompetent. 
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768.24 Death of u survivor before judgement- 

A survivor’s death before final judgment shall limit 
the survivor’s recovery to lost support and services 
to the date of his death. The personal fe gresentative 
shall pay the amount recovered to the 1 À PE 
sentative of the deceased survivor. - ` 


768.25 Court approval of settlements—While 


an action ünder this act is pending, no settlement 


as to amount or apportionment among the beneficiaries 
which is objected to by any survivor of which affects- 
a survivor who is a minor or an 5 shall be 


i effective unless approved by the court. „ne 


ser tat dn. 


768.26 Litigation ENE RSS fees 


and other expenses of litigation shall be paid by 


the personal representative and deducted from the 
awards to the survivors and the estate in proportion 
to the amount awarded to them, but expenses incurred 


for the benefit of a particular survivor or thé 
estate shall be paid from their awards. 


768.27 Effective date. Sections 768.16 
through 768.27 shall take effect on January 1, 1972, 
and shall not apply to deaths occurring before that 


date. 


Section 2. Sections 768.01, 768.02, and - 
768.03, Florida Statutes, are repealed when this ‘Act 


takes effect. * 8 


LEGISLATIVE SERVICE BUREAU SUMMARY 


Amends Chapter 768, F. S., by adding Sections 768.16 through 
768.27, F. S., to be cited as Florida Wrongful Death Act.“ 
Provides that when death of a person is caused by wrongful 
act, including those on navigable waters, and which would have 
entitled person to recover damages if death had not occurred, 
person or watercraft shall be liable for damages. Provides action 
shall be brought by decedent's personal representative, with 
recovery for benefit of survivors and decedent’s estate. Ac- 
tions for personal injuries of decedent shall abate. Damages 
may be awarded for loss of support and services to each 
survivor; to spouse for loss of companionship, protection, and 
for mental pain and suffering; to minor children for loss of 
companionship, instruction, guidance and for mental pain and 
suffering; to parents for mental pain and suffering. Provides 
certain limitations, protection by court of minors and in- 
competents, court approval of settlements where survivor ob- 
jects, and attomeys’ fees paid out of award. Repeals Section 
768.01, 768.02 and 768.03, F. S., the present basis of wrong- 
ful death actions. Effective date: January 1, 1972. 


Similar to 1970 Committee Substitute for House Bill No. 1242. 


we Är REPORT 
to the 
FLORIDA LAW REVISION COMMISSION 


by L. S. Powers 


Avril 22, 1971 

The Executive Director of the Florida Law Revision 
Commission has asked me to report on the present status 
of the Commission's recommended Wrongful Death Act. My 
report follows. 

The proposed act was introduced in the House of Repre- 
sentatives by Representative D'Alemberte and bears the desig- 
nation House Bill 120. A hearing was held by the House 
Judiciary Committee chaired by Representative D'Alemberte 
on April 7, the second day of the current legislative session, 
I was called by the Committee's staff and invited to appear, 
and this was cleared with the Executive Director. At the 
hearing, I was asked to present the bill and explain it. 
Numerous questions were asked by the members of the Committee 
and several suggested changes were discussed, but only one 
amendment was adopted: Section 768.23 was amended to read 
as follows: 

The court shall provide protection for any amount 

awarded for the benefit of a minor child or an 


incompetent pursuant to the Florida guardianship 
law. 
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In my opinion, this amendment is of little importance. I 
preferred our original language, but there were members of 
the Committee who thought that some reference to the Florida 
guardianship law would improve the section. Some lobbyists 
were present at the hearing, but my recollection is that 
no one spoke against the proposed act, and the bill was 
reported out favorably by an unanimous vote of the Committee. 
I thought Representative D'Alemberte chaired the hearing 
superbly. 

The proposed act was introduced in the Senate by Senator 
De la Parte and bears the designation Senate Bill 323. A 
hearing was called by a Senate Judiciary Committee for April 
20. We learned of this on April 19 through the good offices 
of Ernest Means, who called the Executive Director. A call 
to Representative D'Alemberte's office in Tallahassee resulted 
in the Senate Committee issuing an invitation to me to be 
present to testify. Senator Barron, Chairman of the Commit- 
tee, called on Senator De la Parte to present the bill, which 
he did. I was invited to explain it. Many critical questions 
were asked by members of the Committee, and when the public 
was invited to comment several suggestions for changes were 
made by a lobbyist for the railroeds and the insurance in- 
dustry. This was followed by a series of proposed amendments 
by Senator McClain, which had been reduced to writing. My 
recollection is that there were four proposed amendments 


that were seriously considered by the Committee. 
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Two of the amendments were adopted. I do not have the 
exact language, because I was permitted to participate in 
the discussion of them and was too busy to write them down, 

I can state the substance of them, however. (Let me respect- 
fully suggest that you lay your copy of the Commission's 
Report in front of you). One of them is an amendment to 
section 768.21(1) in lines 2, 3, 4, and 5 on page 11 of our 
Report. The effect of this amendment is to make the provision 
in question mandatory rather than permissive. The amendment 
rewrites the sentence in question, but substantially the 

same effect can be achieved if you will substitute "must" 

for "may" in line 4 on page 11. In my opinion, this does 
little or no damage. 

The other amendment that was adopted is in section 
768.21(2). The substance of this amendment is that a sentence 
is added providing that the fact of remarriage may be intro- 
duced into evidence. My research on that point indicates 
that the majority rule is distinctly to the contrary and that 
only one state (Wisconsin) permits remarriage to be con- 
sidered in arriving at damages for a surviving spouse. The 
traditional view has been that all rights are fixed as of 
the date of the death, and it is possible that admitting some 
later development like remarriage to be introduced might 
make other subsequent developments relevant and admissible 
also. For example, I called the Committee's attention to 


the fact that the addition of this language to the bill 


might very well mean that a plaintiff would be entitled 
to introduce into evidence that the remarriage was an un- 
happy marriage and that the widow was supporting her new 
husband rather than the reverse, etc. The Committee debated 
this proposed amendment with great vigor, and it was adopted 
by a split vote. In my opinion, this is a highly contro- 
versial change, and I am sure that there are individuals 
and groups that will oppose it vigorously. I suggested 
the wisdom of introducing it as a separate bill, because it 
might endanger the passage of the whole package, which is 
very badly needed reform legislation. On the other hand, 
this amendment does not affect the bill to the point that the 
Commission's proposed reform. package is itself damaged. 
Another proposed amendment would have eliminated any 
recovery for mental pain and suffering by anyone whether 
spouse, minor children, or parents as provided for in section 
768.21. This proposed amendment was defeated. Another 
proposed amendment would have amended section 768.19, the 
basic Lord Campbell's provision. It would have inserted the 
words "in Florida" after the word "person" in line 12 on 
page 10 of the Report. It would have also added a sentence 
at the end, which, to the best of my recollection, provided 
that in case of the death of a citizen or resident of Florida, 
an action would lie under the Florida Wrongful Death Act 


even though the injury and death occurred outside of Florida. 


- 5- 


As you know, the present Wrongful Death Act of Florida requires 
that the death occur in Florida in order for the act to 
apply. ‘The Commission eliminated that requirement in its 
proposal, because it would obviously cause a great deal of 
difficulty where the injury occurred in Florida but the 

death occurred elsewhere. For example, the Wrongful Death 
Act of the District of Columbia requires tnat "an injury 

done or happening" must occur within the District of Columbia 
in order for that Wrongful Death Act to apply. If someone 
were injured in Florida and went to Washington, D. C. and 
there died from it, a strict construction of the two wrongful 
death acts would indicate that neither one would be available 
for a wrongful death action. In this connection, it is well 
to recall the strict construction often given to wrongful 
death legislation because it is in derogation of the common 
law. The lobbyist expressed concern over our having eliminated 
the requirement that the death occur in the State. His 
concern arose on behalf of his railroad clients because of 
the possibility of forum shopping by plaintiffs' attorneys. 
The proposed amendment was supported as guarding against 

this danger. I opposed the proposed amendment because of 

the tremendous uncertainty of the insertion of the words 

"in Florida." If the death was caused by a wrongful act or 
negligence it would not be difficult to determine whether it 


happened in Florida or not, but when does a breach of contract 
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or warranty occur in Florida? Also, the sentence about resi- 
dents or citizens of Florida being able to sue here though 
the harm occurred elsewhere seemed to be supported in part 
on the basis that the Florida substantive law on liability 
would be applicable as well as the Wrongful Death Act itself. 
I do not believe that a tortious injury and resulting death 
occurring in another state or country could be the basis 

for constitutionally requiring the application of Florida's 
substantive law of torts. In any event, I think both the 
proposed changes in section 768.19 would create tremendous 
problems of interpretation. In my opinion, conflict of laws 
issues such as this are better dealt with by the courts with- 
out such inflexible requirements such as this. The proposed 
amendment was defeated. 

There were a couple of technical amendments unanimously 
adopted in the beginning which simply corrected technical 
errors appearing in the Senate version of the proposed act. 

The Committee gave the bill as amended a favorable report, 
and my recollection is that it was by an unanimous vote. 
Obviously, the Senate Bill and House Bill now differ, and 
there is also the possibility of further amendment in both 
houses. If the two bills are enacted, it is almost certain 
that a conference committee will have to resolve the dif- 
ferences. Representative D'Alemberte indicated on April 20 
that he is seeking early action on the House Bill, and it 


may be on the floor of the House this week. 


I thought Senator Barron, the Chairman of the Senate 
Committee, presided very ably and fairly at the Senate 
hearing. Senator De la Parte, who is not a member of the 
Senate Committee, defended the Commission's bill very ably 
and energetically, speaking as the senator who introduced it. 
At several points in the hearing, he most eloquently sup- 
ported the Commission's proposal on the basis that the in- 
tegrity of the package should not be damaged in any serious 
way. I am sure his vigorous opposition to further amendments 
was very helpful in the defeat of some of the proposed 
changes. I did not realize that he was as interested in this 
proposed legislation nor in the Florida Law Revision Com- 
mission as he obviously is. I was very grateful for his 
presence. Also, I would like to acknowledge the help of 
Ernest Means and a member of Representative D'Alemberte's 
staff, Miss Janet Reno, both of whom assisted me in various 
ways at the hearing. 

I hope this report will be helpful. If you have any 
questions, do not hesitate to call or write me. I am very 
optimistic about the enactment of the proposed act. Let 
me say, however, that there is a lot more pleasure involved 
in drafting legislation than there is in defending it at 
hearings of legislative committees. 

Respectfully submitted, 
L. S. Powers 
Reporter 
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Oaarrre 3434—(No. 37.) 


AN ACT Fixing the I. abUity of Persons and Corporatia for Datn- 
ages Resulting fran the Death of any one Caused by the Wrougtul 
swt, Nogtivence. Carelessueas or Default of such Persons or Corpora» 
tiens., ar the Agents thereof, 


The People of the Stale oi Plorida, vepresnnted in Senole EE 
nud Arembly, do enact as followe: Section 1. Whenever the age wber death 
‘tenth of any person in this State shali be caused by the wrong- fe weier icy 
ral act, negligence. en relensness or default of amy individaal Or wronsful acn, 
individuala. or by the wrongful act. negtigence,"carelessness OF gen in ee 
tiefanit of anv corportion.or by the wrongful act. negligence, bid he df 
rel es AA or cefardt of any agent of nny corporation when death hid not 
acting in his capacity of agent of such corporation, and tile 
act, neghgencc, carelessness or defaukt is such as would, if 
Nerth kad not cneued, have entitled the party injured thereby 
Lo immiatsin an action for damages in respect thereof, then aad 
in every mich case the person or persone Who. or corporation 
whicli, would have been liable in damages if death had not 
„naue, Shall be liable to an action for damages notwithstand- 
ing the-denth shall have heen caused under such eirrumstauces 
aa nkke it in law amount to a felony. 

Sec, S. Every eich action shall be branght by and in the by whom action 
name of the widow or hushand, as the case may be. and MN Pe brought 
where there in neither a widow or husband surviving the de- 
corset, then the minor child or childven may muiotain an se- 
tion : and where there ia neither a widow or husband. or min- 
or chitd or ebildren. then the action mar be maintained by 
unv person or persons dependent on such person kilfed for a 
support “ snd where there is neither of the above class of per- i 
sonr tu sue, then the action may be mamtained by the exeentor 
or admimiatrator. se the case mar be. of the pawon so killed: 
and in every such action the jure’ stat! give aueh damages ap panaon. 
the party or parties entitled to sae may have susthined by 
reason ot the death of the party killed: Provided. That any 
uction inetitnted under this act, hy or in behalf of a person or 
persons tindet twenty-one sears of ape, shall he brought by 
and in the hame of a next friend. 

Sr. L. That no action provided’ for by this act stat De Tac. iution. 
brorteet after the expiration of two rears from the date f che 
death of the party from whose death snot action sttall aires. 

Soo. 4. That ail laws and parts of laws in conflict with the R- ne., 
provisions of this act he and the same are hereby repealed. 


Approved Fobhrunry W. Iw. 
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Court of 
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Sec. 8. This Act shall take effect immediately upon 
its approval by the Governor, or upon becoming a law 
without such approval. 


Approved June 4, 1915. 


.CHAPTER 6912— (No. 106). 


AN ACT to Provide for the Salaries and Compensation 
of the Justices of the Supreme Court, Circuit Judges, 


Judges of the Criminal Courts of Record and Judge of ; 


the Court of Record iv and for Escambia County, in 
the State of Florida. 


Be It Enacted by the Legislature of the State of Florida: 


Section 1. That after this Act takes effect, the sala- 
ries of the Justices of the Supreme Court of Florida shali 
be the sum pf forty-five hundred ($4,500.00) dollars each 
per annum, the salaries of the Circuit Judges shall be the 
sum of forty-three hundred dollars ($4,300,00) per an- 
num, and warrants shall be drawn by the Comptroller in 
accordance herewith. 


Sec. 2. That the salaries of the Judges of the Criminal 
Courts of Record in counties having a population of fif- 
teen thousand or less shall be one thousand ($1,000.00) 
ollarg per annum; in counties of less than twenty-five 
thousand population and over fifteen thousand popula- 
tion, the salaries shall be fifteen hundred ($1,500.00) dol- 
lars per annum; in counties having a population of more 
than twenty-five thousand and less than sixty thousand, 
the salaries shall be one thousand eight hundred dol. 
lars ($1,800.00) per annum, and in all counties having a 
population of over sixty thousand, the salaries shall be 
two thousand five hundred dollars ($2,500.00) per an-: 
num. 


Sec. 3. T SG the salary of the Judge of the Court of 
Record in and for Escambia County shall be the sum of: 
three thousand five hundred dollars ($3,500.00) per an- 

num, which said Judge shall not engage in the practice. 
of law during his term of office, nor in anywise exercise 
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the profession or accept compensation as an attorney or. 


counselor. KS ` 


Sec. 4. The salaries provided for in this Act shall con- 
stitute the entire compensation, and allowances of any 
and every nature, and shall be paid as now provided by 


- law, except that each Circuit Judge when traveling on 
official business beyond the Circuit for which he was ap- 


pointed, shal Ibe, and is hereby given an allowance to the 
amount of his actual expenses for transportation, board 


and lodging, and such amount forthwith ‘after said of 
: ficial trip shall terminate to be set forth in an itemiz 


certificate by the Circuit Judge to the Comptroller. . 
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Sec. 5. All laws and parts of laws in conflict with the -`` 


provisions of this Act shall be, and the same are, hereby 


repealed. 


Sec. 6. This Act shall take effect from the time it be- 
comes a law. 


Approved May 29, 1915. 


CHAPTER 6913—(No. 107). 


to Amend Section 3145, General Statutes of 
the State of Florida, Relating to Claims for Death 
Caused by Negligence. 


` Be It Enacted by the Legislature of the State of Florida: 


Section 1. That Section 3145, General Statutes of the 
State of Florida be and the same is hereby amended so 
as to read as follows: 


` Whenever the death of any person in this State shall 
be caused by the wrongful act, negligence, carelessness or 


default of any individual or individuals, or by the wrong: . 


ful act, negligence, carelessness, or default, of any cor- 
poration, or by the wrongful act, negligence, carelessness, 
or default, of any agent of any corporation, acting.in his 


‘capacity of agent of such corporation (or by the wrong 


ful act, negligence, carelessness, or default of any ship, 
vessel or boat or persons employed thereon), and the 


Claim 
death caus 
by negligence. 


twee 
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act, negligence, carelessness, or default, is such as would, 
if the death had not ensued, have entitled the party in- 
jured thereby to maintain an action (or to proceed in 
rem against the said ship, vessel or boat, or in personam 
against the owners thereof, or those having control of 
her) and to recover damages in respect thereof, then and 
in every such case the person or persons who, or the 
corporation (or the ship, vessel or boat), which would 
have been liable in damages if death had not ensued, shall 
be liable to an action for damages (or if a ship, vessel or 
boat to a libel in rem, and her owners or those responsi- 
ble for her wrongful, act, negligence, carelessness, or de- 
fault, to a libel in personam), notwithstanding the death 
of the person injured, and although the death shall have 


been caused under such circumstances as amount in law 


to a felony. 


Sec. 2. This Act shall take effect immediately upon 
its approval by the Governor. 


Approved May 28, 1915. 


CHAPTER 6914—(No. 108). 


AN ACT Making Any Person, Firm or Corporation 
Liable, on Demand, in Current Money of the United 
States, to Any Legal Holder Thereof, for the Full Face 
Value of Any Checks, Coupons, Punch-outs, Tickets, 
Tokens or Other Device Issued by Them in Payment 
for Labor, and Redeemable Either Wholly or Partially 
in Merchandise at Their or Any Other Place of Busi- 
ness, and Fixing ‘the Time After Which Said Checks, 
Coupons, Punch-outs, Tickets, Tokens or Other Device 
Shall Become Redeemable in Cash, and Providing for 
the Enforcement of This Act. 


Be It Enacted by the Legislature of the State of Florida: 


Section 1. That any person, firm or corporation is - 


suing checks, coupons, punch-outs, tickets, tokens or ` 
other device in payment for labor, redeemable either : 


Vee D K. 
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any other place of business, shall, on demand of any legal 
holder thereof, on or after the ninetieth day succeeding 
the day of issuance, be liable for the full face value there- 
of in current money of the United States. 


Sec. 2. That any such checks, punch-outs, coupons, 
tickets, tokens or other device, issued by any person, 
firm or corporation in payment for labor shall be consid- 
ered and treated as payable to bearer in current money 
of the United States, notwithstanding any contrary stip- 


ulation or provision which may be therein contained.. 


Sec. 3. That in case of failure of any person, firm or 
corporation to pay any legal holder of any such check, 
punch-out, ticket, coupon, token or other device issued 
by them in payment for labor, the full face value thereof 


in current money of the United States, on or after the 
-ninetieth day succeeding the day of issuance, when so 


demanded, such holder may immediately bring suit there- 
on in any court of competent jurisdiction, and, in addi- 
tion to recovering the full face value thereof, with legal 
interest from demand, may recover ten per cent of said 


amount as attorney’s fees in the same suit. al 


the State convicts and shall divide the said convicts into 


Sec. 4. All laws and parts of laws in conflict herewith 
are hereby repealed. 


— 


Sec. 5. This Act shall take effect immediately upon its 
passage and approval by the Governor. 


Approved June 5, 1915. 


CHAPTER „6915— (No. 109). 
1 n 


j e » 
AN ACT Relative to the Care, Maintenance and Hiring 
of State Convicts and Making an Appropriation for 
Carrying Out the Provisions Thereof. n Tat 


Be It Enacted. by the Legislature of the State of Florida: 


Section 1. On or before the first day of August, 1915, 
the State Prison Physicians shall examine and grade all 
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wholly of partially in goods or merchandise, at their or chap. 6914 
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Payable in 
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bearer — 
withstanding 
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of Commissioners of State Institutions. At the end of each biennium 
all sums in excess of 9250, 000.00 in said fund, as determined by 
the state auditor, shall srevert to the general revenue fund. 


Section 2. This act shall take effect July 1, 1953. 
Became a law without the Governor’s approval. 


Filed in Office Secretary of State June 15, 1953. 


CHAPTER 28280 
SENATE BILL NO. 363 


AN ACT amending Section 768.01, Florida Statutes, relating to 
right of action for death due to wrongful act, negligence, care- 
lessness or default based on both contract and tort. 


Be It Enacted by the Legislature of the State of Florida: 
Section 1. Section 768.01, Florida Statutes, is amended to read: 
768.01 Right of action for deatk.— 


(1) Whenever the death of any person in this state shall be 
caused by the wrongful act, negligence, carelessness or default of 
any individual or individuals, or by the wrongful act, negligence, 
carelessness or default of any corporation, or by the wrongful 
act, negligence, carelessness, or default, of any agent of any cor- 
poration, acting in his capacity of agent of such corporation (or 
by the wrongful act, negligence, carelessness or default of any ship, 
vessel or boat or persons employed thereon), and the act, negli- 
gence, carelessness or default, is such as would, if the death had 
not ensued, have entitled the party injured thereby to maintain 
an action (or to proceed in rem against the said ship, vessel or 
boat, or in personam against the owners thereof, or those having 
control of her) and to recover damages in respect thereof, then 
and in every such case the person or persons who, or the cor- 
poration (or the ship, vessel or boat), which would have been 
liable in damages if death had not ensued shall be liable to an action 
for damages (or if a ship, vessel or boat, to a libel in rem, and her 
owners or those responsible for her wrongful act, negligence, care- 
lessness or default, to a libel in personam), notwithstanding the 
death of the person injured, and although the death shall have 
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been caused under such circumstances as amount in law to a 
felony. 


(2) The right of action as set forth in subsection (1) above 
shall extend to and include actions ex contractu and ex delicto. 


Became a law without the Governor’s approval. 


Filed in Office Secretary of State June 15, 1953. 


CHAPTER 28281 
SENATE BILL NO. 359 


AN ACT amending Section 40.02 (1), Florida Statutes, relating to 
the number of persons for the selection of jury lists. 


Be It Enacted by the Legislature of the State of Florida: 


Section 1. Section 40.02(1), Florida Statutes, is amended to 
read: 


40.02 Selection of jury lists by county commissioners.— 


(1) SELECTION OF LISTS, GENERALLY.—In all counties, 
except those having a jury commission, the county commissioners 
shall hold a meeting during the first week in January of each 
year, or as soon thereafter as practicable, and at such other times 
as the circuit judge may order, for the purpose of selecting jury 
lists. At such meeting said commissioners shall personally select, 
from the lists of persons who are qualified to serve as jurors under 
the provisions of §40.01, and make out a list of, not less than two 
hundred fifty (250) nor more than fifteen hundred (1,500) persons 
properly qualified to serve as jurors, which list shall be signed 
and verified by said commissioners as having been personally 
selected as aforesaid and as possessing the prescribed qualifications 
according to their best information and belief. Said list shall be 
forthwith delivered to the clerk of the circuit court and by him 
recorded in the minute book of the board of county commissioners. 


Became'a law without the Governor’s approval. 


Filed in Office Secretary of State June 15, 1953. 
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March 1, 1972 


Honorable Talbot D'Alemberte 
House of Representatives 
Tallahassee, Florida 


Dear Sandy: 


I am involved in a case which is going to be presented to the 
Supreme Court shortly, dealing with damages under the Wrongful 
Death Statute. The question certified to the Supreme Court is 
whether or not the Defendant may refer to the fact that the Plaintiff 
has remarried. 


I am enclosing for your information a copy of the brief which 
refuses all of the Florida decisions that deal with the subject. On 
page five of the brief recites all of the jurisdictions who have ruled 
on the matter nationwide. Sandy, please note the comments on 
page seven of this brief. The reason I am bringing this to your 
attention is that I understand that the Wrongful Death Statute has 
been amended by the Senate to provide that evidence of remarriage 
may be introduced to reduce the Plaintiff's damages. 


I think such an amendment is a gutting tactic, pure and simple 
and I hope that you will fight against such an amendment to your bill. 


I really appreciate all of your help and effort, 


Warmest regards, 
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STATSMIENT OF THE CASI 
AND FACTS 


Thila certiorari srocesding io before the court on a petition fled 


GO to a cavtificata of the District Court of Appeal, Fourth District, 


D 
D 


eoustuding that its cectsion in Seaboard Coastiles Dabllroad Company v. Niu, 


Don a Question of great pndile Intarest, 


She qasstion carthfied in the opinion and cartificate is: 


‘Oasther or not in a ron gzul death action 
ver Scion 768.02, . 3. 1952, brought 

by ans 350833 to collact damagss resulilag 
from tha wrongful dean of the ether spousa, 
evidence of plaiatifz'a vomarriage la admisaible 
to mitigate damages.” 


Briefly summarized, a wrongful death action by the surviving wifs of 
dne deceased was brought against the petitioner railroad, A verdict for the 


plaintiff resulted, During thea trial, the court ruled that proof of remarriage 


of the plaintiff was not admissible to mitigate damages or for eny other purpose: 


and that the defendant could not allude to the fact of remarriage or argue it. 
The Fourth District affirmed the judgment for the plaintiff, thoroughly 
discussing the issue (250 So. 2d 346-318). 


Thə defendant-patitioner now challenges the ruling on remarriage” 


ia Chis court. 


The question certifled squarely states the issue: 


e Le 
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fain OR NOTIN A WRONGFUL 
DEATH ACTION UNDER 768. 02, F.S, 

1949, BROUGHT BY ONS SPOUSE TO 
COLLECT DAMAGES RESULTING FROM 
CHE WRONGFUL Dz FATH OF THE OTHER 
SPOUSE, EVIDENCE OF PLAINTIFI'S 
AAREAGE I I3 ADMIS 881812 TO MITIGATE 


141 
ARGUMENT 
PAOOP OF REMARMAGE DADMISSIBLE 
SC ANY DUR POST.. DI GN BELOW 
SMES ENTLY COI Se AND QUESTION 
CEAViSTLD SHOULD BE ANSWER TD A5 
TIS MEGA PLY 


4) TORIDA DECISIONS ACTUALLY HAVE 
ANSWERED QUESTION IN NEGATIV=S IN 
ACCORDANCE WITH OVERWHELMING 
WEUGHT OF AUTHORITY 


The remarriage” igana is raised by seiendarts time and again 


throughout Florida, Actually, however, the issue already has been passed upon 
directly on prior occasions dy the Third District, and those decizlona, like 


the decision of tha Fourth District here, are in total accordaace with the over- 


wa@lming weight of authority on the point, In Town of Miami Sorings v. Borreca, | 


Fla. App. 1959, 110 So, 2d 519 cert. den., 114 So, 2d 4, a plaintiff-widow sought 
damages for the wrongful death of her husband. Tha plaintiff remarried prior 
to the trial of the case, and tha trial court derned a motion to require the plaintiff 
to arnend the atyle of the cause to reflect her new married nama. The court | 
there, as here, excluded evidence or intimation, or argument of counsel of ths 


remarriaga, A verdict of $175,000, 00 was raturned, 
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On copaal, tha defandant challeaged the romarriage ruling. The Third 
District Court of Appeal affirmed ths judamant per curiam“ (110 30. 34 519). 


z E : 8 o l 1 Së 
laniad a pefition for certiorari (114 . 2 4). The Third District 
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deciulwa was per curiam”, Towaver, the decision is zoataslesa authorlistive, 
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This is 30 bexuuse logle sad common sensa and the Saw say 30, 


Fla, 1959, 113 So, 2d 25, 


ip “oath Ploavida Fis3ecltal Corsa, „. 


N 
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5, tis Spurt <igenaaad the sigaificanca of a Der curiam affirmed" declaion: 
Mo. goa Word '3itirmed’ ao usad no- 
Sari maana that the anvellate court 
nasa enz examined all sointa 
raised by all appealing parties and 
gound them to ba without maris, (Sea 
also, Soler o, aver Drugza. ne,, Pla. 
1255, 177 30. 2d 223) 


e Si 
383 34 
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ewmona z. Lake Worth Drainage District, Fla. 1955, 87 So. 2a 


49, 30, this court said: 


Susa an ooision carries no lesa waight because 


of tha nomenclature that designates it as auch, 
32 Words and Phrases, Per Curiam; Black's Law 
Dietlonary, Minor v. Fike, 77 Gan, 306, 93 P 2643 


Clarke v, Waatera Assur. Co,, 146 Pa. 561, 23 A. 248, 
13 L. R. A. 127. 


— 


in F. E. C. v. Neilen, Fla. App. 1956, 133 30. 2d 547, a verdict and judgment 
of 335, 000 was upheld on appeal to the Third Diatrict over a defense claim 

ror in exclusion of remarriage referencea. The trial court ruled that 
the plaintiz? wouid be designated Niza. Kallen" dasvite her remarriage to 
a man of another name. The Third District Court of Appeal had no dlificalty 
in atilrmiag, 
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Zz ern an indevendent collateral saurea." (239 So. 24 ut 317-313]. 
Tha Third cad Sourta District dacislonas follow a mass of Florida 
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as which establizà the collateral source cule in analagoua situations: 
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we 
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Smithy. Whidden, Fia., 19355, 37 So. 2d 42; Draziar ve 


— 


gwall Laglaegerin 
Contracting Co., (Fla. 1952), 62 80. 2d 51; Wadaworth v, Friend, Via. App. 
1957, 201 So. 2d 641; O'Neill vy. Ray, Fla. App. 1958, 213 So. 2d l; Paradie v. 
Thamasz, Fla. App. 1953, 159 So, 2d 457; Greyhouad Corn. v. ford, Fla. App. 
1953, 157 So. 2d 427. 

The Florida law, both in this precise situation, and in closely analagous 
“collateral source’ situations, obviously supports the decision below. 


B) OVERWHELMING WEIGHT OS REASONED 
AUTHORITY SUPPORTS DECISION BELOW 


Tha exclusion of evidence of remarriage, or referenca thereto, ag 
might be expected, Is not a naw, novel, or tniqua ruling. To the contrary, 
there is a plethora of cases on the point, which cverwhelmingly establish, 


in accordanse with logic and common sense, that proof of, or referenca to 


romarriage is irrelevant, usjuatified, calculated only to prejudices, and is against 
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warmatanes cubating ot and prior to tha time of da- and that "a wrongdoer 


At sais ima, so less than 23 juriadictions in the United Drakas of America, 
a well as the United Statas id determining tha kasue under Federal damages 

urn, Rave ralean against proof si remarriage for mitiuation of damages or 
ios any othar purposes., Only 2 allow in- -und cna of those jurisdistions, WI Zona, 


in its ca allowing sucha prosi veliad upon a Lilshigan case which has ber 


ew, d 
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Uniled States, --Drooks v. United States, D.C.5,C.1957, 273 F. Supp, 
ots. (Federal Tort Claims Ast); Dixon v. Serodino, 6 Cir., 331 
. 24 668 (Jones Act): U. 3. v. 5.5, Washington, D. C. Va. 1959, 
172 F. Supp, : 305 (Death on the High Seas Act); The City of Rome 
GE DC NY) 43 F. 2d 333; Petition of United States (1950, DO NY) 

2 F. Supp. 495; United States v. The Washington 1959, DC Va) 
172 D. SE 993, aifd on op below Unsiliad States v. Toxas Co. 
(CA) 272 F. 2d 711; Blumenthal v. United States (1950, DC Pa) 
139 F. ea 439 


Arizona. -- Hing v. Youtsey, Aria. 1949, 460 P. Zd 645 


Arkansas. 5. Louia I. M. 8. R. Co. v. Cleere (1905) 76 Ark 377, 
33 8. We 993 


California. - Barth v. Z. F. Goodrich Tire Co., Cal. App. 1953, 71 Cal. 
Datz, 305; Zenweil v. Dean, 249 Cal. App. 2d 345; 57 Cal. Hptr. 394 


Delaware. -Neynolds v. Willis, Dei, Sup., 299 A. 2d 740 


D. C. Coleman Kéi NioOre, D. Ce D. 1932, 108 F. Sud. 425 
Siarida, --Towa of Miami Springs v. Borrega, supra; F. E. C. R. Co. 
v. Wallen, supra; 3. C. L. R. Co. v. Hill, supra {decision 5218 77% 


JZeorgla. -» Georgla 3, * Dankiag Co. v. Carr (1975) 57 Qa. 277, 
24 Am Rep 92 


Ulinois. - Chicago x T. I. H. Co. v. Driscoll (1903) 207 IN 9, 59 
hi 520. Zee also O. 3. Richardson Fusling Co. 2. Peters (1399) 
LAS e s. POUR ST. OSAECK & PAS, P. A — O COUNSEL, WALTER H. BOOKRAW Jm, 
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S2 IM App 508, infra. 


Ladiana, --Consolidated Stone Co. v. Morgan (1903) 160 Ind 241, 66 NE 
695; Wabash R. Co. v. Gmetzinger (1914) 182 ind 155, 104 NE 69: 
Central Indiana R. Co. v. Anderson Banking Co., Ind. 1958, 240 NE. 2d 
240 actually decided under Federal Employer's Liability Act] 


Nentucky. - Archer v. Bowling (1915) 15% Ky 139, 179 SW 15 


*“oudlaiana, Mie Farland v. Il mois C. R. Co. (1951) 241 La 15, 127 So. 20 
Steonena Y. Natchitoches Pariah School Board (1959, LaApo) 

0. 24 155, ravd on other grounds 233 La 388, 115 So. 2d 793; 

Jtepaans v. Natshitechesa Parish School Board (1952, La App) 137 än, 2d 
116. ae, however, O'Connor a, Chicago, 2. I. & D. K. Co. (1949, 

La php) 40 So, 28 663 


Michiyan. - Bunda v. Hardwick, 376 Mien. 640, 133 NM. W. 2d 305 
1955) loverruling prior Mich. decision} 


Mirnssota.- Murphy v. Barlow Realty Co., 214 Minn. 64, 7 N. “/. 2d 634 


Missouri. --Davia v. Springfield Hospital (1920) 204 Mo App 625, 218 
SW 696; Platt v. Cape Girardeau Bell Tel. Co. (1929, Mo App) 12 SW. 2d 
933 


Nebraska, --Chicago, St. P. M. & O. R. Co. v. Lagerkrans (1902) 
65 Ned 566, 91 NW 358, 95 NW 2. 


New York. Lees v. New York Conaol. R. Co. (1919) 109 Mise 608, 
180 NYS5 546 


Ohio. --Davis v. Guarnieri (1387) 45 Ohio St. 470, 15 NE 350, 4 Am St 
Rep 548 


Oregom --Prauss v. Adamski (1952) 195 Or J, 244 P. 2d 598; Raymond 
v. So. Pac. R. Co. 1971, 488 P. 2d 460 


Pennsylvania, --Philpott v. Pennsylvania R. Co. (1896) 175 Pa 570, 
34 A 836 


Rhode Island. Weisel v. Cicerone, R. I. 1970, 261 A. 2d 889 


Texas. --Guif, C. & 3. F. R. Co. v. Younger (1897) 90 Tex 387, 38 

SW 1121: International & G. N. R. Co. v. Boykin (1905, Tex Civ App) 
85 SW 1163, revd on other grounds 99 Tex 259, 89 SW 639; Texas E. R. 
Co. v. Stewart (1919, Tex Civ App) 85 SW 1081, error ref; Gulf, 

C. &. S. F. R. Co. v. Moser (1925, Tex Civ App) 227 SW 722, revd 
on other grounds 275 US 133, 72 L ed 200, 485 Ct 49, See, however, 
Dixie Motor Coach Corp. v. Shivers (1939, Tex Civ App) 131 SW. 2d 
677, error diamd, `. . 
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Virginia, --See Seaboard Air Line R. Co. v. Connor (1958, CA 4 Va) 
251 F. 2d $55 


wast Virginia. --Dimmay v. Whealing 4 K. G. A. Co. (1385) 27 W Va 
32, 55 A, Rep 292 


ALLOWING PROOF 
tAissisaionl, Camel v. Schmitt, Miss. 1957, 195 So. 2d 37 
i conain. Jensen v. Uaritata Mutual ina, Co., Wise. 1954, 
127 N. . 2d 223 [Nalying on Michigaa authority enecifically overruled 


in Dunda). 


{322 cases and iacus sion on issue 37 A. L. A. 2d 252-253 and later casa 
services) 


* d ven rnere piqaificant, if possibla, than the sheer weight of authority 
is the reasoning behind it. The following reasons, time and again set forth 
ia the cases, ara assigned for the exclusionary rule: | 

2) Marriage is a personal relationship and damages are allowed for 
loss of a specific spouse--of the widow's own choice, Public policy forbids the | 
fiction that the remarriage replaces the deceased husband, Public policy 
forbids speculation on comparative values and virtues of the deceased hurbsnd, 
and even the attempt to do 30. Comparisons between tha comfort, „ 
protection, marital relations and support of wife and children afforded by the 
new husband and that afforded by the deceased are unthinkable, speculative and 
against public policy. 

Indeed, the underlying thinking in the defense position seems to be 
that a deceased child could be replaced simoly ey the offer or tander of another 


to a bereaved parent. 


Comparisons of merits of respective husbands are draught with mischief. 


Should the subsequent conjugal venture prove happier and mors beneficial, it is 


els 
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„ zthinkablæ that tha defieadaat should be rewarded. 
a termination of a marriags ends 2 specific relationship-- specifie 
supplication of support, pecuniary and otherwise, and comfort, >rotaction 


anā relations, death wads it and deprives the wile of specific benefits. That 


€ 
e 


10 3 ia real aad subsisting and fixed, and chereis and can be no mitivation of 

damages, whiather logs of secuniary supper? or otherwise, simply bacause the 
witow may have catered into a new relationship which will resak: in bunedits 
nilar to nose she baa lost by the death, The law simply will not permit 


atiermpls to prove nut the second hugband way tha oqual of che first. Sach 


attempts would lead to utter confusion, and the prejudice would far outweigh any 


possible relevancy. 
Thus, even if it de assumed, arguendo, that there were some tangential 


i 
relevance involved in the references to the plaintiff's present name, that relevance 


| 
is more than ovər-balanced by the intensely prejudicial effects of a jury's knowing 


that a plaintiff no longer has her deceased husband's name. 


Our Supreme Court has recognized that evidence which has only slight 
relevance and intense prejudice should be excluded, In Persar v. Edel, 
44 30. 2d 78, 80, the Supreme Court said: | 


"We conceive the rula to be that, if the introduction 
of the evidence tends in actual operation to produce 
a confusion in the minds of the jurors in excess of 
the tegisimate probative effect of such evidence-- 

if it tends to obscure rather than illuminate the 
true issue before the jury--then such evidence 
should be excluded. Wigmors on Evidence, Third 
Edition, Section 904; 31 C. J. 3. Evidence, §159, paga 
869; Atlantic Coast Line R. Co. v. Campbell, 104 Fla. 
274; 139 30. 386; McCaffrey v. Schwartz, 2385 Pa. 

561, 132 A, 810; Golden Reward Min. Co. v. Buxton 
Min. Co., 8 Cir., 97 F. 413: Veer v. Hagemann, 334 
IN. 23, 165 N. E. 375; Diener v. St. Louia Public 
Service Co., Mo. App. 160 5. W. 2d 780. 
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**. It in for ordinary minds, and not for psycho- 
analysts, chat our rules of evidence are framed. 
Whaa the riak of confusion is so great as to upset 
the balance of advantage, the evidence should be 
exeluded, Shevard v. United States, 290 U.S. 96, 
34 5. Ot. 22, 73 L. EJ. 19%, 

LG is our conclusion that tha eyidangce of the physi- 
ciana relatiag to Edell’ a mental incapacity shouga 
have been axcluded, aa tending to confuse and mia- 
lead the jury far beyond aay probative value which 
zucn $estimomy had. Its admiasion into avidence 
waz therefore orror, and lt waa not harmless error. 

et the very ast, cha fact of mara ze shouid be excluded undar that 
An. 

2) Th wrongral act of defendant frequently piaces the widow and children 
in a position, financial and otherwise, which would carry with lt a compelling 
raason for remarriage and this would carry with it inquiry at trial into reasons 
for the remarriage, and thereby would tend to deteriorate the relationship 
Datween herself and her present husband, 

3) The law favors marriage and a contrary rule would often compel 


, attorneys to advise clients not to remarry. In a wrongful death case the damages 
are established immediately, but ordinarily a considerable period of time elenass 
between the duath and the trial. During that time, the law does not recognize 
2 rula which would discourage remarriage, and reatrain it and cast the widow'a 
burden and that of her children upon society and friends, 

4) The defendants wrongful act ought not to force a woman to render an 
uafavorable comparison between her present husband and the one che defendant 
killed, I: would be only natural that a widow would not wish to explain the 


tall impact of her loss, if such explanation depended upon her making public 


and unfavorable comparison with her preaant husband, 
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3) Speculation would run rampart on efforts to prove, for exampla, 
chancas of remarriage, tha type of potential mate, or comparisons between the 
naw hu, with the old. Insuiry would ba had, against all common sense concepts 
of dacency and orivacy, and oublie nolicy whieh favors the marital relatienshin, into 
tha natua of har preasnt marital relationa, comfort, commsnlonship, and protection. 
or tha intimata detalla of her present mazriage would ba oxplored, Ths 
widow hen sould ba comaailed to compara btw huabands. 

6) Florida, In uccovdance with viriaaily every Amervitan jurisdiction, 
conuistantiy Aas held Chat a tortious wrongedoer should set no benefi; from 
advantages afforded to hia victim frorn other or collateral sources, nich 
Denmesits the defendant in no wise furnished. Darnagea for wrongiul death ars 
aged upon 10832 calculated at the time of death, Subsequent events ars 
immaterial and the collateral source rule holds that: 

r. „ . Total or partial compensation for 
an injury received by the injured party 
from azcollateral source whoily indepen- 
dant of the wrong-doar will not operate 
to lessen the damages recovsrable from 


tie person causing the injury. Paradis 
Vv. Thomas, supra. 


7) Remarriage affords no real protection to the plaintiff wife and 
none at all to the minor children, Under our statute and many others, the 
ourviving wife brings tne action in her own name, The children are not parties. 
She dos collect items of damages which inure to the benefit of tha children, 
such as losa of future estate, lass of services in taking care of the family, and 


loss of suņnpoyt for miner cnildren, Sae Seaboard Railroad Comoany v, Martin, 


34 So, 2d 309, 1952, On che other hand, tha new husband legally owea no duty 


æ ~ 
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tn the children to support them or otherwise provide for their weill- being. 

The cnildren havea no right to bis estate and no right of support from the second 
Duaband. In many causes the second husband will already hava children of his 
Dən when he marries the widow and it ia a very likely vossibility tha his estais, 
if any, will go to his owa children rather nan the children of his second wife. 
Additionally, the children would have no right to child support in the avent 


that tha widow aad sacon husband ware divorced, 

Sines the wroagful act of the defendant often places the widow and children 
in such poverty that she bai so choice but to remarry nrorcotiy as it did ia chia 
cage, tne possibility of severance of the second marriage is vary real. [bis 
anderstandable that a woman in auch aituation may make a choice of a marital 
partner which works out very unhappily, or even results in divorca, 

3) The “perjury argument with reference to calling tha widow by her 
prior married name at trial is ludicrous. The use of the prior name would be 
permitted only by a rule of law. The only possible reason for inquiry into the 
present name is to show remarriage, improperly, for prejudicial irrelevant 
reasons, 

In fairness to all, and in accordance with weil-astablished principles 
proof of remarriage, or mention or suggestion of it, should bs excluded, 

Since the fact of remarriags cannot properly be considered by the 
jary, reference to thet fact in the course of the trial could have only the most 
prejudicial effect in the consideration of the damages to which the plaintiff La 
entitied, Such reference would permit the jury improperly to reduce or 
“mitizate" his damages, But the courts hava ruled that remarriage may not be 


introduced in evidence, e. g., Hightower v. Dr. Pepper Bottling Co., La. App. 


DAAT 
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1959, 117 So. 2d $42, and gases cited at 37 A. L. A. 2d 250-253, nor referred 


to in any argument of counssl, Jonna ve Altimoze & Ohio R. Ce 2D. Pm. 


133 F. Sun. 15, aiflermed 3 Cir. 1957, 239 F. 24 333. The court below 


— e * 


was eminantly corract. 
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CONCLUSION _ 


The dacision below is eminently terrect, 


The question should De 


saawered La the ngabivz, (he writ diecharyved, and the judgment affirmed, 
Rasnectially aubmitted, 
H 
STADTMY OF FLORIDA TRIAL LAWYERS 
5Y 


yr 


CERTIFICATES OF SER VICI 


oy 


LT HERESY CERTIFY 


Brief oa Behalf Of The Academy of Florida Trial Lawyers was mailed this 
5th day of January, 1972 to: CALDWELL, PACETTI, BARROW & SALISBURY, 


324 Royal Palm Way, Palm Beach, Florida and to Beverly and Frates, P.O. 


Box 909, West Palm Beach, Borida. 


T) Yz 


2770 g 
D. ST, as anad p 


wa eg 
SCN PA 


Second Floor, Concord Building 


Z3 


ROBERT ORSECK 


— 
x 
— 


2 


that a true copy of the foregoing Amicus Curiae 


ROBERT ORSEC; 


| 
| 
Ps i 


LAM Grilo, ES? 


Udy pes 


dE Re AE TES, 


2 (WEST FLACLER STREET, 


PLA — r COUNSEL, WALTER H BEL RAW Js ; 
MIAMI, FLORIDA 3313C 


e, November 25, 1969 
~ FLORIDA’ STATE? Ln , | 


NT OF STATE i 
"Cen 801 ed 


ur. don ‘Beverly: 

Beverly & Frates 

At torney at L 

Post Office Box 9% 
West Palm Beach, Florida: 


Dear Don, 


Thank you very much for your recent letter dealing with the proposed Wrongful 
Death Act which the lest meeting of the ‘Board of Directors of. the Academy 
of Florida Teal ‘Lawyers. discussed, 
Answering your ‘seéond: paragaaph, 1 Was not present at the ta: Reel ston Com- 
miss lon meet ing In: Tempe on November ‘1. It was my ‘understanding that no 
San important action vas contemplated Insdfar as the proposed Wrongful Death 
Act was concerned, and | elected to remain here to discharge other responsibilities. 
A eougle of: minor matters were ralsed at the meeting, and this, has resulted In 
two: mino changes to clarify. them. One Is a minor. change In language to make: 
It ‘quite: clear-that “It Is, contemplated, that. loss of earnings of the deceased ` 
from the date of: Injury. Yo. the: date of death are recoverable: In the proposed 
SR © „wrongful: death-action.. . This was. ‘contemplated: ‘all -along;: but our “language. Ge Sc 
"e Avi did not: Seem completely. clear ito- some, This clarifying: change ‘has been „ one 
cee a ee atk There was. “also. some: ‘uncertalnty~ ‘In the. minds of, some. about the recover of l 
së E e eral. expenses: by. the decedent's: personal. representat Ive: when 45 
In. danger pyrthe gscedent Of ‘by,someone con. E his: behalt ho. 
ta TALS has” been ‘clarified to makez It” cléaritħat. ‘medical . 
“and:-funeral -expernsés‘arezto- Ee recovered.: by any’ Survivor who hees paid, but 
jf anyone elše has paid them then they will. be recovered by the personal - 
Si representat Ive... ‘Both these were clarl fying, change and do not, reflect any 
- 9831 n:substance, "of: the; Intent of the raftsmañ or- thé- Commis lon. 85 


"a 


GE z l E SE KZ Ke e 
„ Your third ‘paragraph’ des is with the tbe t of, Atlas? Ee Ane: v. CC 
fo e Dildlehëi BU wll: rs imp fy; matters : f.. 99 to our, ‘paragraph four, op page two. Ee 
EA E “Where your questions: cares istated,. vou ist asked If the proposed act ant l- 
clpates that the ‘existing claim for -punitive damages: wii suròlve the recon- 
~ mended legislative surgery. The leg! slat Ive: ‘Intent Is that the proposed 
legistatton- have. sno effect on. a ‘survival:-actlon, unless the death results 
` fron the personal” Injury. Inf eted by. the. tortfeasor. There ls no Intent 
to abolish FS 46.021 In cases where death does not occur. It Is not repealed | 
by any section of. ‘the: proposed Act. AS. to the second quest lon, that Ils, 


will the clalm-survive the: dem! se of the Anjured victim or. EE it ‘dissipate. 


* . 


Ar. Beverly ‘2° November 25, 1969. 


the 


like his claim for mental and ‘physical pain and suffering 1 before 
death, "1 believe It:was the Intention 6f the draftsman and the Commi ss lon 
to remain neutral on this question. That Is why the provision that no 
punitive damages would be recoverable was resoved from an earlier eers lon. 
There Is a big question tn tort law at the present time concerning punitive 
damages In an} kind. of civil case. If. we could, I think It would be better 
to keep this controversy out of the consideration of the proposed Wrongful 
“Death Act-since It goes far ‘beyond wrongful death set lons and affects many 
kinds of tort litigation where no death occurs. On the other nend, think 
you have ral sed a very legitimate point, : There 13 nothing În our proposed 
Act specifically dealing with punitive damages now, but our provi ston. that 
no act lons of personal Injury shall survive when a personal Injury to the 
decedent results In his death contained in section 768.20 might be construed 
to eliminate. punitive. damages from the wrongful death act lon brought under 
the proposed Act. This Is also colored by the fact that there ars Florlde 
. cases holding that punitive damages are not recoverable In: E? wrongful: -death - 


det lon. 1 think-you can readily understand why we would have some reluctance 


F Concerning ‘the matter « of atternays 3 ‘fees ‘dealt. Vieh ic; your- ‘ginth dere : 


to put an express provision in the proposed. Act that punitive demages are. 
recoverable In view of the highly conteoversial. nature of such a declaration. oes 
Thus it seems to us that perhaps the best. pol ley would be to say nothing a 
`- about - It, and leave It to deci ston. Needless to say, we were unaware of the 
Atlas. ‘Properties. case as decided by the Suprese Court of Florida-: ‘atithe t ine SE 
-we were drafting ‘the. proposed Act.: 1 would like to have any ‘suggest lon vou 
alight care to make about how we. should dispose of..this problem, and i m 
„sending cpp les of this letter to s of the members of the Comm ss lon: ‘who © 
- have been Involved: In- ‘Amproving ‘the. earlier, ‘drafts ‘so that, thay my submit: - 


-suggest Tons also. do not; believe. that: vwo, ou ht to let a conflict: over “8 i SE 
* this particular matter- endanger the ‘passage of ‘the bint, ang: A am open: tor e 
` em reasonable. suggestion..”: ER i Eë eee e 


. 


E on page two, I bel.leve there Is sone ‘ml sundérstanding about. what Is contemp- SM 
_ lated by the proposed Act.. sect Ion 768.26 provides that attorney's | fees 


EE 


eee 


Z survivors and estate, etc. The provision on it iget len expeness nly con- 


~ some method be provided for- d pro rata: ‘apport lorment, because: It might v6 
- possible otherwise for the personal représentative. to charge the fees In . 7 


ond -other expenses ‘of: lit igt ton: shal) be pald by the personal. ‘representative er, 
ond ‘deducted from the awards” tothe survivors. ond t he ‘estate:. In ‘proportion | SCH ere 


to. the sont awarded to them, ste; “This LE de red h So j u net ton with ` 
section 768:20 providing: zthet the: action ‘shall: be ‘brought by ‘the decedent's: 
` personal: representat Ive, wie shel}: recover for: the benefit: et, the decedent's: 


' templates the attorney's fees and expenses: Incurred by the. personal represen- 


. tative, providing for the allocation for all. thése „expenses leur red by dhe 


personal representative to the awards made to survivors and “the ‘estate, ‘which i 
amounts must be separately stated- In the verdlet s required: by: section e SCH 
it makes no difference whether the: personal representative" “engages one i 


` attornèy or several. The tota) amount of litigation expenses as. contracted’ 


dy him (The personal representative), will be al loss ted against the ‘awards In 1 
this way.: These Is no intent ton to Interfere with | ‘any contract ade’ with; Re come 
“the attorney er attorneys for fees. - Ve felt: t. was absolutely essentiel..t chat ` E ! 


Ur. Geher iy) Ba November 25, 1969 


disproportionate manner to the survivors ‘and. ‘the estate: Renee the 
‘personal representative Is always the plaintiff and not the zurvl vors. Your 
SÉ quéstion obviously contemplates the possibility of a number of plaintiffs, 
S ` but the Act will not permit. this. If some survivor sees fit to engage 
counsel to represent his Interests alone, this does not make that survivor 
a. plaintiff. In the wrongful. death act lon, and any.. attorneys' fees to be pald 
by such a ‘survivor would be purely e matter of contract between ‘him and the 
‘attorney and would not be payable out of any amounts recovered under the 
proposed Act. | hope this clarifies this matter, because l. bel leve you will 
agree on further. consideration that It Is a falrly reasonable: provision, 
since expenses of lit igat lon are usually deducted from recoverles in wrong- 
„ ful.death. -act lons where the contract for attorneys” fees is normal ly oñ a 
cont lngent bos ls. The resson this quest lon: has not troubled: us in the. peste: 
Is because there Is only one class. able to recover under the present 
Mrongful- ‘Desth Act of F lor Ida, and, “others. who suf fer losses: do not pay” ‘any 
2 attorney: s fees because they don't. get any award as they will: under the 
„mie Act. Since” there may be quite a few:survivors plus the estate sharing ` 
S ue E in, a recovery under the proposed Act, It becomes necessary to provide 5 
Sege some ratlongl system for allocating the lit Igat lon expense to thelr. wards 
a an Thus the ‘Importance. of the prov ia 19d that tho awards must be ‘stated: ‘Separately 
e ee Th. the yerdlege > a 8 „ CH EE e 


EE 


SNE 
een, ‘be? SI, sure: that the draft sman’ and: ‘the. Commission have- been’ ‘strictly ` 
nediwith: producing. acne Wrongful : Death ‘Act that will) de Justlcg ito "` 


„ publ icin? ‘this area.’ ah. am:also concerned? about: the. wrongful: ee ofa 
viable unborn: Anfant;..that you: ‘mention, but an, earl ler provision Ap ‘had 2 

ne luded™ on this matter- probably: ‘resulted: tn? the defeat of the Proposed get 

ier ir In. “the: ‘last session of the`Legislatùre,:: 1 belleve the best way to ‘handle: 

that prob lem is separate legislation rather than risk the defeat of the 

„ Ja sent] res proposed Ate. Sea E „ 
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team impressed with’ ‘the ‘statesman! Ike t lon: you have taken In your: 1.47% 
of November. 7th, because: yo ‘obviously appreciate : that, the ꝑt̃opos ed Act $ 
‘cantiot ibe: ‘faxhloned . to meet all tbe wishes of very group. and: still. have a ap EC 
act that: can. bé enscted, he compromi se we have achieved hes a fair chance” 
of ‘enactment, D "bel leve, and yet It does. provide a ‘a far better system of ee 
l “compensat Ion for those ‘who: suf fer the consequences of the wrongful. death of 
a Dear relative, than present Taw: In thls State. f 1 


` 


Please let’ ‘me hear from you ‘again at your convenlence. Aga in, e Gt. gé 


Sincerely, 


. s. fh rern 5 
Associate Dean ER ME. SE 


D Trawick, Mr. Henry Kittleson ` 


EEN 20. 1970 


Mr. BITI Wagner 

Wagner, Cunningham & Vaughan 
403 Nor gan Street, Sulte 102. 
Tanpa: EES 33602 


Dear 611125 


Please accept my apology. for the delay in replylng. to your letters about 
the proposed. death act. You have probably already heard about the resign- 
atlon-of. Dean Maloney. This has resulted In some disarray here at the 
Jen school, : and my own 5 has been complicated by Illness from. 
which | have now recovered. Lan Just parting GE with my corres- 
pondence. <: <.. 
Eperik L vig * Putas: H 
„ won? t. attempt. to answer: every y polnt: that you ‘Falsa. Ja your letter.. 
Let.me,.say.first,.-however; that<1 -am Very :grateful: 70 you for calling our 
attention to the fact; that. the effect lve date in the: repes ler did. not fit. 
qnlszcane about because. en ‘earlier: verslpn of: the proposal provided- -that 
the. new, actswould, ibeseffective: -upon;.enactinent. ibut- A ateratt was: ‘decided 
that<It would be better, tod esteb i Ish; Some “future dase es the effect ive 
dete This was, done, but no one remembered to change the- repealer clagege — 
to fit It. We have done this now, and | am sure yous have a copy of the 
een éent containing: ane new language. ` “Boke 
ae m 22 An är, 2 2 ag 
Concerning: the: ‘approval of settlénent i. “don't think we can ido 8 
about settlements before an action is filed. Since under the proposed act 
dhe ven one;who could. at te with: tooptteagens: would be. cher personell. ö 
representative of. the ‘decease 7 b nto: the 
orders of the court appointing him to. actedn. a fiductary capt ty. so. that 
he.could be removed:and fraudulent „settlements: set ss ide, etc. Sect lon 
768. 25 on court approval of sett lements provides that there can be a 
‘sett l ement ? even where there is obi ect lon or there Is a-minor provided: the 
settlement issapprovediby the court. Agaln, a settlement would be between 
the personal representative of the deceased and the EES rather 
thansbetween the survivors. and. the 1 Eoo hte th, 
uap yes rei 
Wa: rt % Inteduddebhat. adopted chi laren. wadd be. tre the. def jnitlon: 
of minor: chi Idren. At. one point: we ene Fa Included them In the defini- 
t lons section, but several members of the Revision Commission thought 
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Mr. BITI Wagner 
Page two 
February 20, 1970 


that was unnecessary In view of the Florida legislation making the rights 
of adopted children the same as natural children, 


1 understand your objection to the term "dependent", but I do not know 
what the solution Is. As to IImitIing the recovery for support to 21 years, 
this Is intended only In the case of healthy pines E ae See Section 
768.21 (1). s. 


As to Sectlon 768. 26 dealing with litigation expenses, thts Is intended 
occover only the fees peld by the personal representative. after all, 

the proposed act only contemplates that the personal representative wil) 
bea plaintiff, and It Is the fees that he bag for representation In the 
action that thls sect lon is designed to cover. To: answer your question 
Mery, qi rect ly, the statute comt emplates that the claimants. shal) all sink 
or swim together. ‘They ars not parties, and if they have thelr own lau- 
yers. they cen make ‘whatever: cont ract for fees that they Ike. it will not 
come out of the settlementor ‘Judgement amounts; that are recelved by the 
Personal representative for distribution to them. We felt that something 
had to be’ provided on this; or else sémeone mi ght ala lm that the entire 
amount of the legal fees pald by the personal representative should cone 
out of the portion gedaggto the estate of the deceased. Your suggest lon 
that we Insert the expression in the absence of written agreement to the 
contrary'"' at the beginning of the section under consideration would not 

be very fair If the personal representative entered Into a written agree- 
ment that the attorney fees would be paid entirely from one of the sur- 
vivor's shares. The section contemplates- ‘a: fair: and equitable contribution 
by al] beneficlarles to the attorney's fees and other expenses of litigation. 


“To answer another question, all the claimants are required to make thelr 
claim In the same actlon. They cannot release the defendant; only the 
peesonal representative of the deceased can do that. 


There Is no hiatus possible, In my opinion, between a claim under F. S. 45.11 
and one arising under the new act If the death takes place In 1971. If 

the death takes place In 197), then the new act controls both as to the 
disposition of the survival clalm and damages for wrongful death. In 

other words, the cle lh that the deceased had while he still lived will, 

after December 31, 1990, abate and be part of the new actlon for wrongful 
death. 


On the same reasoning as was used above concerning adoptive children, 
belleve the definition section Includes adoptive parents in the term 
„parents“. It does not Include step-parents who have no legal status 
unless there has been an adoption. 


_February 20, 1970 


Mr. 811) Wagner > 
Page Three 


This is not answer ing every point you raised, but | think k ikay- are he’: 
most important ones. Some of your other coments ralse very hard. quest ng. 
that i doubt any legislation can efféctively solve. in reply to your 
last paragraph about the legal philosphhers, the Law Revision Comission 


a 


has very carefully considered the suggestions that have cone from manyi Be? 
trial lëwyers who have responded to the Commission's invitatton, to. comment 


as you have done. ! do hope that you will feel quite free to raise any 
further questions you have or to re-ralse any that you think eene 
that F have Tal led to comment upon. 


tn any ‘event, it 15 certainly my hope that you will be able.t tò. stipport™ v 
this needed reform In the law of Florida, for | sincerely bel led ‘that 


the proposed statute will provide a far better statutory: basis for. vrong- Cie 


ful déath litigation than we now have. Certainly, the effort: to provide ` 
compensation for all of the survivors of deceased persons who have suffered 
losses isa cube E over the class system we ‘Presently hays. 


Again, 5 


LSP: sim 
cc. Professor James Quarles ` 
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Final Draft 5/22/69 


DRAFT OF RECOMMENDED DEATH ACT 


Section 1. Sections 768.01, 768.02, and 768.03, Florida Statutes, 
are hereby repealed. 

Section 2. Short Title. This act may be cited as the ''Florida 
Wrongful Death Act.“ 

Section 3. State policy. It Is the public policy of the state 
to shift the losses resulting when wrongful death occurs from the survivors 
of the decedent to the wrongdoer. This act {s remedial and shall be 
liberally construed. 

Section 4. Definitions. As used In this ect: 

(1) "Survivors" means the decedent's spouse, minor children, 
parents, and, when partly or wholly dependent on the decedent for support 
or services, any blood relatives and adoptive brothers and sisters. It 
Includes the illegitimate child of a mother, but not the Illegitimate 
child of the father unless the father has recognized a responsibility for 
the child's support by financial contribution or otherwise. 

(2) Minor children means unmarried children under twenty- 
one years Of age. 

(3) ''Support'' Includes contributions in kind as well as money. 

(4) "Services" means tasks, usually of a household nature, 
regularly performed by the decedent that will be a necessary expense to 


the survivors of the decedent. These services may vary according to the 


Identity of the decedent and survivor and shall be determined under the 
particular facts of each case. 

(5) ‘Net accumulations"! means the part of the decedent's 
expected net business or salary income, Including pension benefits and 
income from life estates, that the decedent probably would have retained 
as savings and left as part of his estate if he had lived his normal 
life expectancy. Net business or salary Income is the part of the de- 
cedent's probable gross income after taxes, excluding income fron in- 
vestments continuing beyond death, that remains after deducting the 
decedent's personal expenses and support of survivors excluding contri- 
butlons in kind. 

Section 5. Right of action. When the death of a person is caused 
by the wrongful act, negligence, default, or breach of contract or 
warranty of any person, and the event would have entitled the person 
injured to maintain an action and recover damages If death had not 
ensued, the person or watercraft that would have been liable in damages 
if death had not ensued shall be liable for damages as specified in this 
act notwithstanding the death of the person injured, although death was 
caused under circumstances constituting a felony. 

Section 6. Parties. The action shall be brought by the decedent's 
personal representative, who shall recover for the use and benefit of 
the decedent's survivors and estate all damages, as specified in this 
act, caused by the Injury resulting in death. When a personal Injury 
results in the death, no action for personal injuries of the decedent 


shall survive, and any action pending at the time of death shall abate. 
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The wrongdoer's personal representative shall be the defendant If the 
wrongdoer dies before or pending the action. A defense that would bar 
or reduce a survivor's recovery If he were the plaintiff may be asserted 
against him, but shall not affect the recovery of any other survivor. 

Section 7. Damages. All potential beneficiaries of a recovery for 
wrongful death, Including the decedent's estate, shall be Identified in 
the complaint and their relationships to the decedent shall be alleged. 
No punitive damages shall be awarded under this act. Damages may be 
awarded as follows: 

(1) Each survivor may recover the fair value of lost support 
and services from the time of the decedent's Injury to his death, with 
Interest, and future loss of support and services from the ‘ine of death 
and reduced to present value. in evaluating loss of support and services, 
the survivor's relationship to the decedent, the amount of the decedent's 
probable net income available for distribution to the particular sur- 
vivor, and the replacement value of the decedent's services to the 
eurvivor may be considered. in computing the duration of future losses, 
the Joint life expectancies of the survivor and the decedent and the per- 
tod of minority in the case of healthy minor children may be considered, 

(2) The surviving spouse may also recover a reasonable amount 
for loss of the decedent's companionship and protection end for mental 
pain and suffering from the date of Injury. 

(3) Minor children of the decedent may also recover a reason- 
able amount for lost parental companionship, instruction, and guidance 


and for mental pain and suffering from the date of injury. 
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(4) Each parent of a deceased minor child may also recover a 
reasonable amount for mental pain and suffering from the date of injury. 

(5) Medical or funeral expenses due to the decedent's injury 
or death may be recovered by a survivor who has paid them. 

(6) The decedent's personal representative may recover for 
the estate the following: 

(a) The net accumulations lost to the estate due to the 
decedent's injury, with interest. This amount may not be calculated 
beyond death unless the decedent's survivors include a surviving spouse 
or lineal descendants. If the decedent's survivors include a surviving 
spouse or lineal descendants, loss of net accumulations beyond death 
and reduced to present value may be recovered. 

(b) Medical or funeral expenses due to the decedent's 
injury or death that have become a charge against the estate. 

(7) All awards for the decedent's estate are subject to the 
claims of creditors as provided in 8733. 16. 
Section 8. Separate awards. The amounts awarded to each survivor 
and to the estate shall be stated separately. 
Section 9. Protection of minors and _incompetents. The court may 
put in trust or provide other Geet for any amount awarded for the 
benefit of a minor child or an Incompetent. 


Section 10. Death of a survivor before judgnent. A survivor's 


death before final judgment shall limit the survivor's recovery to lost 
support and services to the date of his death. The personal representa- 


tive shall pay the amount recovered to the estate of the deceased survivor, 
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Section 11. Settlement. When an action under this act is pending, 
the court must approve any settlement as to amount and apportionment 
among the beneficiaries if any survivor objects to the settlement or Is 
a minor or Imconpetent. 

Section 12. Litigation expenses. Attomeys' fees and other ex- 
penses of litigation shall be paid by the personal representative and 
deducted from the awards to the survivors and the estate In proportion 
to the amount awarded to them, but particular expenses shal! be deducted 
from the awards to survivors who received the benefit of the expenses. 

Section 13. Effective date. This act shall take effect on Jan- 


vary 1, 1970, and shall not apply to deaths occurring before that date. 
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FOREWORD 


The Florida Law Revision Commission was created by the 1967 
Legislature (§§13.90 - 13.996 Florida Statutes). In terms of the 
Statute the Commission is to: 


“(1) examine the common law, constitution and statutes 
of the state and current judicial decisions for the purpose of 
discovering defects and anachronisms in the end and recom- 
mending needed reforms; (2) recommend, from time to time, 
such changes in the law as it deems proper to modify or elim- 
inate antiquated and inequitable rules of law, and to bring 
the law of the state into harmony with modern conditions; 

(3) conduct such surveys or research of the law of Florida 

as the Legislature may request.” 


The Commission presents to the Bench and Bar of Florida, for 
consideration and suggestions for improvement, the following recom- 
mendation and report on a proposed statute on the subject of death 
by wrongful act. 


The Commission requests that all suggestions be submitted as soon 


as possible, and in any event before January 30, 1970, to any Com- 
mission member or to the Commission office in Gainesville. 


December 20, 1969 
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I. INTRODUCTION 


Wrongful deaths acts throughout the United States are in a state 
of disarray. Florida’s is no exception. Some of the results that are 
possible under the wrongful death legislation of Florida can only be 
fairly described as deplorable. The Florida courts have increasingly 
called attention to these defects, and some of the recent judicial calls 
for legislative help have had a plaintive and desperate quality. 


An impressive effort to answer the calls for help occurred in 1957 
with the publication of “The Florida Death Acts” by Leo M. Alpert, 
Esd., in 10 University of Florida Law Review 153 (1957). Mr. Alpert 
concluded his article with a bill introduced in the 1957 Legislature 
by Messrs. Sweeny and Karl of Volusia County, which would have 
completely rewritten F.S. Section 768.02 in order to eliminate some 
of the defects. It was killed in committee. It is hoped that this cur- 
rent effort will meet a better fate. 


Another very valuable study entitled “Florida’s Wrongful Death 
Law: Time for a Change” was written by David K. Deitrich, Esq., 
when he was a law student at the University of Florida. It may be 
found in 18 University of Florida Law Review 637 (1966). 


There are several things wrong with the wrongful death situation 
in Florida, but suffice it to say here that Florida’s current position 
seems to be to minimize recoveries when there are many dependents 
left by the deceased and to maximize recoveries when no one is left 
dependent on the deceased. It takes no expert in the law to realize 
that this policy is diametrically opposed to what one would expect 
to be the objective in this area. Further, dependents of the deceased 
sometimes most deserving and needful of support are occasionally left 
without any recovery at all. As if these horribles were not enough, 
the present state of our law encourages a multiplicity of litigation 
and a great deal of uncertainty about the damages recoverable. 


In submitting this proposal for change, the reporter is not naive 
enough to think that there will not be some objection. This is a fairly 
sensitive area of the law where legal fees are often measured by the 
amount of recovery, and so anything that tends to minimize or maxi- 
mize amounts currently recoverable may generate some opposition 
from lawyers who are deeply committed to the cause of plantiffs or 
defendants. We have endeavored in drafting a statute to ignore this 
approach and consider only the valid objective of such legislation. 
This objective is to allow a full recovery on behalf of those who were 
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dependent on the deceased and who have sustained demonstrable 
losses of support and services by the wrongful death. In drafting 
with that objective constantly in mind, this proposal will increase 
damages in some instances and decrease them in others as compared 
to the present law. Such result is unavoidable. 


If those interested in such legislation approach it from the stand- 
point of only favoring those aspects that favor their own position in 
such law suits, then we will probably have another stand-off and 
there will be no reform in 1969 just as in 1957. It would be most 
gratifying if the approach would be instead to consider that the 
pluses and minuses strike an approximate balance in the end, and that 
this proposal has the supreme virtue over the present law in that it 
assures that the recovery will go to those who really need it and not 
as windfalls to distant relatives. No affront is intended when it is 
suggested that all concerned view this proposal from a statesmanlike 
point of view. 
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IL RECOMMENDED WRONGFUL DEATH ACT 


A bill to be entitled 


An act relating to wrongful death action; amending 
chapter 768, Florida Statutes, by adding sections 
768.16, 768.17, 768.18, 768.19, 768.20, 768.21, 768.22, 
768.23, 768.24, 768.25, 768.26, and 768.27; providing 

for a right of action on behalf of the survivors 

and the estate by the personal representative of a 

decedent whose death is caused by the wrongful act, 

negligence, default, or breach of contract or warran- 

ty of any person; repealing sections 768.01, 768.02, 

and 768.03, Florida Statutes; providing an effective 

date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. Chapter 768, Florida Statutes, is amended by 
adding sections 768.16, 768.17, 768.18, 768.19, 768.20, 768.21, 
768.22, 768.23, 768.24, 768.25, 768.26, and 768.27 to read: 

768.16 Short title.—Sections 768.16 through 768.27 may be 
cited as the “Florida wrongful death act.” 

768.17 Legislative intent.—It is the public policy of the 
state to shift the losses resulting when wrongful death occurs 
from the survivors of the decedent to the wrongdoer. Sections 
768.16 through 768.27 are remedial and shall be liberally con- 
strued. 

768.18 Definitions—As used in sections 768.16 through 
768.27: 

(1) “Survivors” means the decedent's spouse, minor chil- 
dren, parents, and, when partly or wholly dependent on the 
decedent for support or services, any blood relatives and adop- 
tive brothers and sisters. It includes the illegitimate child of a 
mother, but not the illegitimate child of the father unless the 
father has recognized a responsibility for the child’s support. 

(2) “Minor children” means unmarried children under 
twenty-one (21) years of age. 

(3) “Support” includes contributions in kind as well as 
money. 

(4) “Services” means tasks, usually of a household na- 
ture, regularly performed by the decedent that will be a neces- 
sary expense to the survivors of the decedent. These services 
may vary according to the identity of the decedent and survivor 
and shall be determined under the particular facts of each case. 
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(5) Net accumulations” means the part of the decedent's 
expected net business or salary income, including pension bence- 
fits, that the decedent probably would have retained as savings 
and left as part of his estate if he had lived his normal life 
expectancy. Net business or salary income is the part of the 
decedent’s probable gross income after taxes, excluding income 
from investments continuing beyond death, that remains after 
deducting the decedent's personal expenses and support of sur- 
vivors excluding contributions in kind. 

768.19 Right of action. When the death of a person is 
caused by the wrongful act, negligence, default, or breach of 
contract or warranty of any person, including those occurring 
on navigable waters, and the event would have entitled the 
person injured to maintain an action and recover damages if 
death had not ensued, the person or watercraft that would have 
been liable in damages if death had not ensued shall be liable 
for damages as specified in this act nothwithstanding the death 
of the person injured, although death was caused under circum- 
stances constituting a felony. 

765.20 Parties. — The action shall be brought by the de- 
cedent’s personal representative, who shall recover for the bene- 
fit of the decedent's survivors and estate all damages, as specified 
in this act, caused by the injury resulting in death. When a 
personal injury to the decedent results in his death, no action 
for the personal injury shall survive, and any such action pend- 
ing at the time of death shall abate. The wrongdoer’s personal 
representative shall be the defendant if the wrongdoer dies be- 
fore or pending the action. A defense that would bar or reduce 
a survivors recovery if he were the plaintiff may be asserted 
against him, but shall not affect the recovery of any other 
survivor. 

768.21 Damages.—All potential beneficiaries of a recovery 
for wrongful death, including the decedent’s estate, shall be 
identified in the complaint and their relationships to the de- 
cedent shall be alleged. Damages may be awarded as follows: 

(1) Each survivor may recover the value of lost support 
and services from the date of the decedent's injury to his death, 
with interest, and future loss of support and services from the 
date of death and reduced to present value. In evaluating loss 
of support and services, the survivor's relationship to the 
decedent, the amount of the decedent's probable net income 
available for distribution to the particular survivor, and the re- 
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placement value of the decedent's services to the survivor may 
be considered. In computing the duration of future losses, the 
joint life expectancies of the survivor and the decedent and the 
period of minority in the case of healthy minor children may be 
considered. 

(2) The surviving spouse may also recover for loss of the 
decedent’s companionship and protection and for mental pain 
and suffering from the date of injury. 

(3) Minor children of the decedent may also recover 
for lost parental companionship, instruction, and guidance and 
for mental pain and suffering from the date of injury. 

(4) Each parent of a deceased minor child may also re- 
cover for mental pain and suffering from the date of injury. 

(5) Medical or funeral expenses due to the decedent's 
injury or death may be recovered by a survivor who has paid 
them. 

(6) The decedent’s personal representative may recover 
for the decedent's estate the following: 


injury (a) Loss of earnings of the deceased from the date of 


inquiry. to the date of death, less lost support of survivors ex- 
cluding contributions in kind, with interest. If the decedent's 
survivors include a surviving spouse or lineal descendents, loss 
of net accumulations beyond death and reduced to present 
value may also be recovered. 

(b) Medical or funeral expenses due to the decedent's 
injury or death that have become a charge against his estate or 
that were paid by or on behalf of decedent, excluding amounts 
recoverable under subsection (5). 

(7) All awards for the decedent's estate are subject to 
the claims of creditors who have complied with the require- 
ments of probate law concerning claims. 

768.22 Form of verdict.-The amounts awarded to each 
survivor and to the estate shall be stated separately in the 
verdict. 

768.23 Protection of minors and incompetents.—The court 
may put in trust or provide other protection for any amount 
awarded for the benefit of a minor child or an incompetent. 

768.24 Death of a survivor before judgment.—A survivor's 
death before final judgment shall limit the survivor's recovery 
to lost support and services to the date of his death. The 
personal representative shall pay the amount recovered to the 
personal representative of the deceased survivor. 
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768.25 Court approval of settlements.— While an action 


under this act is pending, no settlement as to amount or appor- 
tionment among the beneficiaries which is objected to by any 
survivor or which affects a survivor who is a minor or an incom- 
petent shall be effective unless approved by the court. 

768.26 Litigation expenses.—Attorneys’ fees and other ex- 
penses of litigation shall be paid by the personal representative 
and deducted from the awards to the survivors and the estate 
in proportion to the amount awarded to them, but expenses in- 
curred for the benefit of a particular survivor or the estate shall 
be paid from their awards. 

768.27 Effective date. —Sections76 8.16 through 76 8.27 shall 
take effect on January 1, 1971, and shall not apply to deaths 
occurring before that date. 

Section 2. Sections 768.01, 768.02, and 768.03 Florida 
Statutes, are repealed when this Act takes effect. 
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III. DEATH BY WRONGFUL ACT AT COMMON LAW 


A. Lord Ellenborough’s dictum in Baker v. Bolton (1808). The 
common law rule recognized in the United States denies recovery in 
a civil action for the death of a person caused by the neglect or 
wrongful act of another. This rule descends directly from Lord 
Ellenborough’s famous dictum to the effect that “. . . in a civil court, 
the death of a human being could not be complained of as an 
injury”. This proposition became the basis for the common law rule 
as adopted by practically all subsequent cases. 


B. Historic origins of the rule against recovery. History provides 
a plausible explanation for Lord Ellenborough’s statement. Anglo- 
Saxon England treated all homicides as private (civil), not criminal 
wrongs.? As in many societies, the existence of the blood feud was 
relied upon to keep the peace. Every killing brought vengence upon 
the head of the wrong-doer at the hands of the deceased’s kinsmen 
down to the sixth cousin.“ Eventually the conflict between the loyalty 
of the kin and their desire for a quiet life resulted in frequent efforts 
to end the feud by the payment of just compensation. This punitive 
payment was paid directly to the kinsmen, the amount depending 
upon the decedent’s social rank.‘ 


Further transition, partially caused by expansion of the notion of 
the “King’s Peace,” resulted in combining this “wergild” with a fine 
to the Crown for each homicide.5 By the 13th century the change 
was complete with every homicide, no matter how caused, treated 
as a criminal offense.“ Accidental or involuntary homicides were not 
treated as felonies since they lacked the necessary mental element, 
but the defendant’s property nonetheless was forfeited to the Crown.’ 
Homicides of this nature were called killings per infortunium and 
were not considered crimes but misfortunes.” “Yet, because the king 
hath lost his subject, and that men should be more careful, he (de- 
fendant) forfeits his goods. . . . 


There was no action for damages by the deceased’s survivors 
mainly because his goods being forfeit, the defendant was left “judg- 
ment proof.” The merger doctrine, that a tort merges into a felony, 
is no doubt derived from this situation. 


It is generally agreed that the Baker v. Bolton decision was the 
product of Lord Ellenborough’s confusion between two separate legal 
doctrines, that expressed by the maxim actio personalis moritur cum 
persona (personal actions die with the person) and that of merger. 


13 


The first was certainly not applicable since the plaintiff was suing in 
his own behalf and not as the decedent's personal representative. 
The merger doctrine was also a poor basis for denying plantiff his 
remedy since merger operated only where the act causing death was 
of a criminal nature 1) But as pointed out by Dean Prosser, Lord 
Ellenborough’s “. . forte was never common sense’”.!? 


C. The rule in America. Baker v. Bolton, with its rule based 
neither upon precedent nor logic, was accepted by nearly all American 
courts though there is much evidence of hesitation.! !“ Baker was 
followed in Massachusetts as early as 1848,“ and Hawaii seems to be 
the only American Jurisdiction where an early rejection of the rule 
has not been overcome by later decision.“ 


Being hesitant to accept an irrational proposition of law, American 
courts resorted to makeweight arguments on behalf of the Baker rule. 
All of these arguments revolved around the “numberless actions” for 
damages of an “awful magnitude” which would result from a contrary 
rule, !“ and the impossibility of calculating the pecuniary value of a 
life.“ These arguments carry little conviction when it is realized that 
most of them were advanced subsequent to Britain’s legislative renun- 
ciation in 1846 of the old rule that no action exists. 


As one noted author has pointed out, the effect of Lord Ellen- 

borough’s faulty analysis upon the common law was to make it 

. more profitable for the defendant to kill the plantiff than to 
scratch him.“ 18 
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IV. STATUTORY REMEDIES FOR DEATH 
BY WRONGFUL ACT 


A. Lord Campbells Act. The first remedy for wrongful death was 
created in England in 1846 by the enactment of Lord Campbell's Act. 
This act reads as follows: 


9 & 10 Vict Ch 93. Act for compensating the Families of 
Persons killed by Accidents 


Whereas no Action at Law is now maintainable against a 
Person who by his wrongful Act, Neglect, or Default may 
have caused the Death of another Person, and it is often- 
times right and expedient that the Wrong-docr in such 
Case should be answerable in Damages for the injury so 
caused by him: Be it therefore enacted by the Queen's 
most excellent Majesty, by and with the Advice and Con- 
sent of the Lords Spiritual and Temporal and Commons, 
in this present Parliament assembled, by the Authority of 
the same, That whensoever the Death of a Person shall be 
caused by wrongful Act, Neglect, or Default, and the Act, 
Neglect, or Default is such as would (if Death had not 
ensued) have entitled the Party injured to maintain an 
Action and recover Damages in respect thereof, then and 
in every such Case the Person who would have been liable 
if Death had not ensued shall be liable to an action for 
Damages, notwithstanding the Death of the Person injured 
and although the Death shall have been caused under such 
Circumstances as amount in Law to Felony. 


II. And be it enacted, That every such Action shall be for 
the Benefit of the Wife, Husband, Parent, and Child of the 
Person whose Death shall have been so caused, and shall 
be brought by and in the name of the Executor or Admin- 
istrator of the Person deceased; and in every such Action 
the Jury may give such Damages as they may think pro- 
portioned to the Injury resulting from such Death to the 
Parties respectively for whom and for whose Benefit such 
Action shall be brought; and the Amount so recovered, 
after deducting the Cost not recovered from the Defend- 
ant, shall be divided amongst the beforementioned Parties 
in such Shares as the Jury by their Verdict shall find and 
direct. 
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III. Provided always, and be it enacted, That not more 
than One Action shall lie for and in respect of the same 
Subject Matter of Complaint, and that every such Action 
shall be commenced within Twelve Calendar Months after 
the Death of such deceased Person. 


IV. And be it enacted, That in every such Action the 
Plaintiff on the Record shall be required, together with 
the Declaration to deliver to the Defendant or his Attorney 
a full Particular of the Person or persons for whom and on 
whose Behalf such Action shall be brought, and of the 
Nature of the Claim in respect of which Damages shall be 
sought to be recovered. 


V. And be it enacted, That the following Words and 
Expressions are intended to have the Meaning hereby as- 
signed to them respectively, so far as such Meanings are 
not excluded by the Context or by the nature of the Sub- 
ject Matter; that is to say, Words denoting the Singular 
Number are to be understood to apply also to the Plurality 
of Persons or Things; and Words denoting the Masculine 
Gender are to be understood to apply also to Persons of 
the Feminine Gender; and the Word “Person” shall apply 
to bodies Politic and Corporate; and the Word “Parent” 
shall include Father and Mother, and Grandfather and 
Grandmother, and Stepfather and Stepmother, and the 
Word “Child” shall include Son and Daughter, and Grand- 
son and Granddaughter, and Stepson and Stepdaughter. 


VI. And be it enacted, That this Act shall come into 
operation from and immediately after the issuing thereof, 
and that nothing therein contained shall apply to the Part 
of the United Kingdom called Scotland. 


VII. And be it enacted, That this Act may be amended or 
repealed by any Act to be passed in this session of Parlia- 
ment. 


1. Parliamentary intent. No doubt the inherent injustice of 
denying a cause of action for death due to anothers wrongful act 
was the motivating factor behind the enactment of this act. As the 
act’s title and preamble state, it was designed to provide compensa- 
tion for the families of those persons killed “. . . since it is oftentimes 
right and expedient that the Wrongdoer . . . be answerable in Dam- 
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ages for the Injury so caused by him: .. . It must have resulted, at 
least in part, from a recognition that the rule denying an action for 
a tortious killing was an accident of history. 


2. Distinctive features of the Act. Briefly stated, Lord Campbell's 
act provides that whenever a person’s death is caused by the wrong- 
ful act, neglect, or default of another under circumstances that would 
have entitled the party injured to sue for personal injuries had death 
not ensued, an action may be brought within one year of his death 
in the name of his personal representative solely for the benefit of 
certain relatives of the deceased. These relatives include the wife, 
husband, parents (including stepparents and grandparents), and 
children (including stepchildren and grandchildren). Parties liable 
under the act include bodies politic and corporate as well as indi- 
viduals. The total award is to be determined by the jury according 
to the damages they may think resulted to the persons for whose 
benefit the action is brought. This total award, however, is to be 
divided among the beneficiaries by the personal representative as the 
jury may direct. 

Those features of the act of greatest significance theoretically are 
the following: (1) an entirely new cause of action was created when 
death resulted from the wrongful act, neglect, or default of another; 
(2) the new cause of action was limited to those cases where the 
deceased would have had a valid cause of action for personal injuries 
had death not ensued; (3) though the action could be brought only 
in the name of the deceased’s personal representative, the cause of 
action was actually that of the named beneficiaries to whom recovery 
was limited; and (4) damages were to be measured and awarded 
only with respect to the losses suffered by the beneficiaries disre- 
garding any losses, either tangible or intangible, to the decedent or 
his estate. 


B. Florida’s acts affecting wrongful death. Lord Campbell's Act 
was followed by the enactment in many states and in Canada of 
statutes modeled after it. Florida, likewise, created an action for 
wrongful death during the late 19th century. 


1. Survival Statute. At common law, not only was a remedy for 
wrongful death denied, but, similarly, there was a failure to provide 
a remedy for personal injuries to a person who died either before 
bringing or before completing a personal injurv action. Just as British 
and American wrongful death statutes of the Lord Campbell's type 
attempted to create a cause of action for wrongful death, “survival 
statutes” were enacted to provide a remedy for personal injuries 
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where the injured person died. Florida’s survival statute presently 
reads as follows: 


F.S. §46.021 Actions; surviving death of party 

No cause of action dies with the person. All causes of 
action survive and may be commenced, prosecuted and 
defended in the name of the person prescribed by law. 


Survival statutes are conceptually different from wrongful death acts 
since the former permit recovery by the deceased’s personal repre- 
sentative for those injuries sustained by the decedent prior to death 
and the latter provide recovery for the injuries sustained by survivors 
because of the death itself. The prime difference between the two 
types of statutes is that the survival statute continues in existence the 


claim of the deceased himself as an asset of his estate, while the’ 


wrongful death statute creates a new claim based upon the death 
rather than the personal injury, usually for the benefit of the de- 
ceased’s heirs or next of kin. 


Florida’s survival statute is mentioned at this point solely to show 
that the death of a person due to injuries received at the hands of 
a wrongdoer may result in more than one cause of action based upon 
the same tortious act. A more thorough discussion of the survival 
statute, including the damages recoverable thereunder, will be in- 
cluded in a later section of this report. 


2. F.S. §768.01 - Floridas Death Act. Florida’s statute creating 
a cause of action for wrongful death was originally passed in 1883.1“ 
A second provision, passed simultaneously, named the parties to the 
action and defined the damages to be recovered.” The current form 
of Florida’s operative death act, roughly corresponding to Section 1 
of Lord Campbell’s act, appears as follows: 


768.01 - Right of action for death—(1) Whenever the 
death of any person in this state shall be caused by the 
wrongful act, negligence, carelessness or default of any 
individual or individuals, or by the wrongful act, negli- 
gence, carelessness or default of any corporation, or by the 
wrongful act, negligence, carelessness, or default, of any 
agent of any corporation, acting in his capacity of agent 
of such corporation (or by the wrongful act, negligence, 
carelessness or default, of any ship, vessel or boat or per- 
sons employed thereon), and the act, negligence, careless- 
ness or default, is such as would, if the death had not en- 
sued, have entitled the party injured thereby to maintain 
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an action (or to proceed in rem against the said ship, 
vessel or boat, or in personam against the owners thereof, 
or those having control of her) and to recover damages in 
respect thereof, then and in every such case the person or 
persons who, or the corporation (or the ship, vessel or 
boat), which would have been liable in damages if death 
had not ensued shall be liable to an action for damages 
(or if a ship, vessel or boat, to a libel in rem, and her 
owners or those responsible for her wrongful act, negli- 
gence, carelessness or default, to a libel in personam), 
notwithstanding the death of the person injured, and al- 
though the death shall have been caused under such cir- 
cumstances as amount in law to a felony. 


(2) The right of action as set forth in subsection (1) 
above shall extend to and include actions ex contractu and 
ex delicto. 


The present version of this statute is the result of two amendments. 
The first occurred in 1915,? and added the provision dealing with 
maritime actions. Although the wording of the statute was also 
slightly simplified at this time, the parenthetical additions were the 
only substantive changes. The second amendment occurred in 1953,22 
and added the second paragraph to the act and numbered the para- 
graphs. 

Legislative history of the 1915 amendment is apparently non- 
existent”? though its general intent is clearly manifested by the paren- 
thetical wording. An established principle of maritime law, as well 
as of common law, is that there is no cause of action for wrongful 
death due to the tortious acts of another in the absence of state or 
federal enabling legislation.“ At the time of the 1915 amendment 
there were no federal acts providing a right of action for wrongful 
death occurring on navigable waters within a state's territorial 
limits.“ However, as early as 1886, the United States Supreme Court 
held that in cases involving maritime wrongful death within the 
territorial limits of a state, federal courts were obliged to enforce state 
created wrongful death actions but that the “. . . right was subject 
to the limitations which have been made a part of its existence. 
Consequently, whenever a libel in rem not based on a federal statute 
was brought against a vessel in admiralty for wrongful death, the 
preliminary question facing federal courts was whether the state’s 
wrongful death act contemplated vessels as potential defendants. 27 
Since most state statutes seemed to provide only in personam actions, 
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plaintiffs were always in danger of suffering adverse holdings based 
on the wording of the particula: statute involved. Undoubtedly, the 
parenthetical additions to Florida’s death act were intended to serve 
a dual purpose: (1) to make clear the fact that the act created a 
cause of action for maritime torts resulting in wrongful death cog- 
nizable in admiralty and Florida’s substantive law;2 and (2) to as- 
sure federal admiralty courts that the act contemplated actions in 
rem against the offending vessel as well as actions in personam 
against its owners. Seemingly, the parentheses were added merely 
to show that the amendment was intended for clarification and to 
prevent a break in the continuity of a statute turgidly worded from 
the outset. 


It is generally agreed that the 1953 addition of the second para- 
graph to Florida’s death act,” was the direct result of the Florida 
Supreme Courte 1951 decision in Whitely v. Webb's City, Inc.® In 
that case the court held that a breach of implied warranty of fitness 
of a foodstuff was not actionable under Florida’s death act which 
contemplated only actions ex delicto. The court aligned itself with 
the jurisdictions which hold that actions ex contractu are not main- 
tainable under statutes of the Lord Campbell’s type. Though in 1953 
legislature no doubt had breach of implied warranty in mind when it 
amended the act, it is likely that all deaths attributable to breaches 
of contract are now actionable in Florida due to the statute’s plain 
language. 


3. F.S. §768.02 - Parties and Damages. The statutory provision 
defining the parties entitled to recovery and the damages recoverable 
under the Death Act (§768.01) was also enacted in 1883.“ Though 
this statute was intended to cover the matters contained in Section II 
of Lord Campbell's act, it is immediately noted that the legislature 
chose to radically depart from the British scheme of compensation. 
The act reads as follows today with those portions added subsequent 
to 1883 italicized: 


768.02 - Parties; damages; proviso. Every such action 
shall be brought by and in the name of the widow or hus- 
band, as the case may be, and where there is neither 
widow nor husband surviving the deceased, then the minor 
child or children may maintain an action; and where there 
is neither widow nor husband, nor minor child or children, 
then the action may be maintained by any person or per- 
sons dependent on such person killed for a support; and 
where there is neither of the above classes of persons to 
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sue, then the action may be maintained by the executor or 
administrator, as the case may be, of the person killed. In 
case of the death of any person solely entitled, or of all 
the persons jointly entitled to sue, before action brought 
or before the recovery of a final judgment in action brought 
by him or them, the right of action or the action as the 
case may be, shall survive to the person or persons next 
entitled to sue under this section, and in case of the death 
of one or more persons jointly entitled to sue before action 
brought or before the recovery of a final judgment in an 
action brought by them, the right of action or the action, 
as the case may be, shall survive to the survivor of such 
persons so jointly entitled to sue; and in every such action 
the jury shall give such damages as the party or parties 
entitled to sue may have sustained by reason of the death 
of the party killed; provided, that any person or persons to 
whom a right of action may survive under the provisions 
of this act shall recover such damages as by law such per- 
son or persons are entitled in their own right to recover, 
irrespective of the damages recoverable by the person or 
persons whom he or they may succeed. 


This statute has been amended a single time when its length was 
practically doubled.** Since it established a strict hierarchy of bene- 
ficiaries with the cause of action solely created for the benefit of the 
person or persons standing in the specified relationship to the de- 
ceased, obviously the question would arise as to the disposition of the 
cause of action should the beneficiary or beneficiaries primarily en- 
titled die before the action was brought or before final judgment. 
Under the provisions of Lord Campbell’s act this question does not 
arise since in all cases the decedent's personal representative was to 
recover in behalf of all lineal ascendent or descendent beneficiaries 
within two degrees of the deceased and actually damaged by the 
wrongful death. No doubt the failure of the legislature to originally 
anticipate the “survival” problem may be attributed partially to the 
absence of such a provision in Lord Campbell’s act and partially to 
the failure of the legislature to fully appreciate the ramifications of 
its singular departure from the usual Lord Campbell provisions with 
respect to parties and damages. 

The 1907 amendment which added the underlined portions was 
clearly intended to show that the action contemplated by the legis- 
lature was a class action with damages measured solely by the injuries 
sustained by the members of the class living at final judgment. With 
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the death of the member or members of a higher class, it was made 
clear that the right of action was to vest immediately in the members 
of the class next entitled with damages to be measured only by their 
own losses. 

No cases have been found which raised the questions alleviated by 
this amendment prior to its enactment. It is likely that the 1907 
amendment was thus the result of legislative “preventive medicine” 
in order to dismiss arguments to the effect that the cause of action 
provided survived to the estate of a primary beneficiary, or that the 
damages recoverable by lower class beneficiaries should be measured 
by those recoverable by the primary class beneficiaries had they sur- 
vived. In the absence of this amendment, both arguments would have 
been plausible. 


4. F.S. §768.03 Parties in actions for death of minor child. This 
statute is designed to provide a cause of action to the parents of a 
child wrongfully killed. Originally enacted in 1899,48 the act provides 
an action to the child’s father for loss of his common law right to the 
child’s services until majority and for the mental pain and suffering 
of both parents. In the absence of a father, the mother may bring the 
action. Today the statute appears as follows with those portions 
subsequently added again italicized: 


768.03 Parties in actions for death of minor child; dam- 
ages.—(1) Whenever the death of any minor child shall be 
caused by the wrongful act, negligence, carelessness or 
default of any individual, or by the wrongful act, negli- 
gence, carelessness or default of any private association or 
persons, or by the wrongful act, negligence, carelessness 
or default of any officer, agent or employee of any private 
association of persons, acting in his capacity as such officer, 
agent or employee, or by the wrongful act, negligence, 
carelessness or default of any corporation, or by the 
wrongful act, negligence, carelessness or default of any 
officer or agent, or employee of any corporation acting in 
his capacity as such officer, agent or employee, the father 
of such minor child, or if the father be not living, the 
mother may maintain an action against such individual, 
private association of persons, or corporation, and may re- 
cover, not only for the loss of services of such minor child, 
but in addition thereto, such sum for the mental pain and 
suffering of the parent (or both purents) if they survive, 
as the jury may assess. 
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(2) The right of action as set forth in subsection (1) 
above shall extend to and include actions ex contractu and 
ex delicto. 


The necessity for adding this enactment to the original statutory 
scheme adopted sixteen years before was readily accepted by the 
legislature when it was realized that §768.02 prevented an action by 
the parents of a deceased child for damages to the parent-child rela- 
tionship™ since seldom were the parents ... persons dependent on 
such person killed for a support.. Again it should be noted that 
this problem would not have arisen under Section II of Lord Camp- 
bell’s act which involved parents as beneficiaries, and that the neces- 
sity for a third death statute is directly attributable to the legislature’s 
unique departure from Section II in defining the parties eligible for 
wrongful death compensation. 

In 1913, the italicized portions of paragraph one were added to 
the statute? though in reality it cannot be said that the statute was 
amended. These portions were included on the original enrolled bill 
which was passed, but were somehow deleted from the Laws of 
Florida as published in 1899. This deletion was carried over into the 
General Statutes of 1906. No doubt this was the result of someone’s 
oversight. Nonetheless, the outcome was to limit the potentially 
liable parties to corporations and associations. Individuals were left 
unaffected.3* In 1913, the wording of the original bill was restored. 

The second paragraph providing for ex contractu actions was not 
enacted until 1963,37 exactly ten years after the very same provision 
was added to the original death act (§768.01). There is no valid 
reason why the two additions were not enacted at the same time, and 
the draftsman of the 1953 amendment to §768.01 probably overlooked 
the necessity for a similar addition to §768.03. The 1961 case of 
Latimer v. Sears Roebuck and Co.** forced the issue when in a lengthy 
decision a federal court held that the amendment to §768.01 could 
not be applied to §768.03. The statute was amended to allow ex con- 
tractu actions at the next legislative session. 


C. Comparison of Florida death acts and Lord Campbell’s Act. 
Florida’s wrongful death acts are in several ways similar to Lord 
Campbell's act. Both acts create an entirely new cause of action when 
a death is caused by the wrongful act, neglect, or default of another. 
The Florida act replaces “neglect” with “negligence” and adds “care- 
lessness” as a basis for liability, but these slight variances in wording 
are of no legal significance. Both acts also recognize that the cause 
of action is that of the named beneficiaries to whom recovery is 
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limited with damages to be awarded according to the losses actually 
suffered. Recovery is also limited by both statutes to those cases 
where the decedent would have had a valid cause of action for per- 
sonal injuries had death not ensued. 


At this point, however, the two statutory schemes clearly diverge. 
The similarities noted above prevent the conclusion that the two 
statutes are totally dissimilar in theory.?“ Yet, sharp differences 
appear in the actual operation of the two enactments. First, it is 
immediately noticed that Florida has established a strict hierarchy of 
beneficiary classes.“ This hierarchy determines who possesses the 
cause of action, who may bring suit, and who may recover damages. 
Lord Campbell’s act requires the deceased’s personal representative 
to bring the action, recovering those damages suffered by the dead 
person’s lineal relatives within two degrees, the Florida act requires 
that the action be brought by the member or members of that hier- 
archial class having priority as established by the statute and that 
damages be limited solely to the members of that class. Also unlike 
Lord Campbell's act, Florida does not necessarily limit recovery to 
lineal relatives of the deceased, but includes a separate beneficiary 
class for any dependent persons. Under Florida's act, the estate of 
the decedent also is included as a separate beneficiary class provided 
the deceased was not survived by a prior class. Lord Campbell's act 
contains no provision for recovery to the estate. 


Florida’s departure from the usual Lord Campbell provisions was 
obviously the result of compromise. No doubt many legislators feared 
that courts of the state would be smothered by wrongful death actions 
resulting in excessive damages. Others probably felt that Lord Camp- 
bells act was too restrictive as to parties allowed to recover. The 
compromise remedy finally adopted has bred more ills than it pre- 
vented,” but, as one author has noted, other states have had similar 
experiences.“ 


“(T)he example set by our brothers. in-law across the sea 
was followed in the United States, but with many un- 
fortunate results. Few of the state acts followed Lord 
Campbhell’s Act strictly in language; many used their own 
conceptions of what the act was about; and most were 
confused as to the kind of cause of action created. All were 
agreed, however, that they had adopted Lord Campbell's 
Act or a reasonable facsimile thereof. The result has been 
confusion compounded across several states of the United 
States, and Florida has not been left untouched.” 
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V. SURVEY OF AMERICAN DEATH ACTS 
AND THE FLORIDA ACTS 


A. Acts giving rise to liability. The substantive basis of recovery 
for wrongful death must be determined by reference to the language 
of any statute purporting to change the common law rule. Lord 
Campbell’s Act provided that there would be liability for the death 
of a person if death resulted from the “. . . wrongful act, neglect, or 
default . . .” of the defendant. The statutes of twenty-six states have 
adopted this language intact. Of the remaining jurisdictions, most 
have only slightly varied the wording while providing essentially the 
same basis for recovery.“ Florida is in the latter category. 


Florida Statutes §§768.01 and 768.03 predicate the defendant's 
liability upon his .. . wrongful act, negligence, carelessness or de- 
fault.. Why the legislature chose to depart from Lord Campbell's 
formulation by inserting “carelessness” as a basis for liability is un- 
known. The negligent man by definition is careless. Perhaps this 
insertion was the result of a desire for statutory originality. More 
plausible is the suggestion that it was added to clarify the statute's 
purpose by inserting a lay term among legal words of art. The term 
has been accorded no special significance by the courts and may be 
viewed as surplusage. 


1. Torts. It is well settled that the commission of a common law 
intentional tort resulting in the victim’s death will qualify as a 
“wrongful act” for purposes of a wrongful death cause of action.“ 
If the death is due to circumstances amounting in law to a felony, the 
Florida Act expressly prevents the common law doctrine of merger 
from operating and thereby extinguishing the civil claim. Likewise, 
if the defendant owes a duty of care to the decedent and breaches 
that duty causing the decedent's death, an action for wrongful death 
may be based on negligence. It is important to recognize that the 
duty breached by the defendant is one owed to the decedent, not to 
his survivors, even though the losses for which damages. are recover- 
able are usually those suffered by the survivors. 


Whether death is the result of intentional or negligent injury must 
be determined under the substantive tort law of each jurisdiction. 
Florida law recognizes that an intentional wrongful act causing death 
is to be distinguished from negligence and that different defenses may 
apply to intentional and negligent acts though they both create the 
same cause of action. 
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2. Strict Liability. All jurisdiction recognizing actions for personal 
injury based upon strict liability without fault permit a wrongful 
death action where a fatality results from such activity.46 When first 
accepted in the United States, strict liability was applied solely to 
dangerous activities such as dynamite blasting. The recent trend, 
however, has been the extension of strict liability to many inherently 
dangerous activities. This has been most striking in the area of defec- 
tive products liability where a movement has begun to replace breach 
of warranty with strict liability.“ There are indications that Florida 
courts have joined in this movement.“ It is possible that further 
changes in the direction of increased strict liability will occur in 
Florida. Should this development continue, death actions based upon 
non-negligent “defaults” for which the defendent is strictly liable 
may be allowed by Florida courts. 


3. Breach of Contract. It is generally accepted that damages re- 
sulting from death caused by a breach of contract are not recoverable 
under wrongful death statutes of the Lord Campbell type. Recovery 
for death due to breach of contract was disallowed at common law, 
and it is often stated that wrongful death statutes were intended only 
to apply to actions ex delicto.*® Yet, it might be possible for courts 
to consider a breach of contract a “default” in order to render it ac- 
tionable under the traditional statutory language. 


Florida Statutes §§768.01 and 768.03 expressly provide for wrong- 
ful death actions to extend to “actions ex contractu.” The legislative 
history of the 1953 amendment adding this additional basis for lia- 
bility indicates that death actions based on breach of warranty were 
mainly contemplated. The clear language of the amendment is not 
restrictive, however, and no doubt any breach of contract legally 
causing death is actionable under Florida’s death acts.“ 


4. Breach of Warranty. Personal injury actions based upon breach 
of warranty have greatly multiplied in recent years due to the ex- 
panded scope of liability in products liability cases. Breach of war- 
ranty is a hybrid action containing elements of both contract and tort 
theory. Earlier cases, emphasizing the ex contractu nature of warranty 
actions, firmly disallowed recovery for wrongful death based upon 
breach of warranty.*! The recent trend, however, has been to view 
breach of warranty as a non-negligent “default” to which strict lia- 
bility is applicable. The 1953 amendment to F.S. §768.01 was clearly 
intended to allow a wrongful death action on a breach of implied 
warranty theory.? 
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5. Unseaworthiness. Due care does not discharge the duty of a 
shipowner to provide a seaworthy vessel for his seamen. Unsea- 
worthiness is a type of strict liability known only to judge-made 
maritime law. 54 This theory of liability provides a cause of action 
generally not recognized in state courts since admiralty jurisdiction 
is vested in the federal courts. 


In the absence of Federal legislation, death actions based upon 
maritime personal injuries occurring within the navigable waters of 
a state must be brought, if at all, under the provisions of the state 
wrongful death act.“ Assuming it is found that a state’s act contem- 
plates such actions (as Florida’s acts expressly do), the state’s sub- 
stantive law is applicable both with respect to the necessary elements 
for the cause of action and to available defenses. If the vessel’s un- 
seaworthiness is relied upon as the cause of the fatality, the question 
arises whether unseaworthiness can be the basis of a cause of action 
under the state’s substantive law. The Florida Supreme Court has 
recently held, in accordance with the majority of states, that substan- 
tive principles exclusively maritime in nature are not cognizable in 
actions brought under Florida’s death acts regardless of the fact that 
the decedent could have relied upon those principles had he lived 
and sued in the federal courts for personal injuries.** This holding 
applies both to the complaint based upon unseaworthiness and to the 
maritime defense of comparative negligence.** 


B. Theories of Damages. Since monetary compensation is the ob- 
ject of wrongful death acts, it is not strange that methods of damage 
computation present the distinguishing characteristics for classifying 
American wrongful death statutes. Nearly all American statutes are 
of the Lord Campbell’s type with regard to the party liable and to 
the necessary acts establishing liability. By contrast, there are various 
theories of damage computation which determine who possesses the 
cause of action, who is to receive compensation, and what elements 
of loss may be recovered. 


American wrongful death statutes, then, can be classified according 
to how they compensate for the losses caused by a death-producing 
act. These losses are of three types. First, there are those damages 
personal to the decedent. Secondly, there are those economic losses 
consequent upon the decedent’s ceasing to function as an economic 
unit. The third broad classification of potential damages are those 
generated by the non-economic loss of the decedent as a unique 
human being who is valued by his family. Though it is true that the 
courts and legislatures of the United States have accepted many vary- 
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ing formulas for compensating these losses, some generalization is 
possible. 


1. Survival Statutes. Most states provide survival statutes whereby 
a cause of action for damages personal to the decedent survives to 
his estate.** A survival action is conceptually different from a wrong- 
ful death action since each provides a remedy for a different loss. 
Unlike most wrongful death acts, survival statutes provide compen- 
sation to the personal representative of the deceased for those personal 
injuries suffered by the deceased up to the date of death. Needless 
to say, recovery is disallowed where the decedent is killed instantly 
since no damage to the deceased occurs during his lifetime. Several 
jurisdictions have adopted hybrid death acts providing for recovery of 
elements of both survival and wrongful death damages.“ These have 
bred confusion. It is no doubt better policy to prevent more than one 
action hased upon the same act, but a mixture in a single statute of 
two conceptually different theories of damages may be confusing 
unless clarity can be achieved through careful legislative drafting. 


The elements of damages generally recoverable by a decedent's 
personal representative in a survival action are as follows: conscious 
pain and suffering, medical expenses, funeral and burial expenses,“ 
and loss of earnings to date of death. 

In jurisdictions like Florida where the survival action is separate 
and distinct from an action for wrongful death, the recovered dam- 
ages are assets of the decedent’s estate subject to the claims of credi- 
tors, and distributable by will or intestate succession if there is no will. 


2. Loss to Survivors Death Acts. While survival statutes only 
compensate the estate of the decedent for those damages personally 
suffered by him prior to death, wrongful death acts create a new cause 
of action for damages either to the estate or survivors of the deceased 
caused by the loss of the deceased as a producing economic unit. 
Most death acts also permit damages based upon the loss to his family 
of the decedent as a unique individual. There are many elements of 
damages which may be considered by a legislature or court when it 
attempts to compensate for losses caused by an actionable death, and 
without doubt there are many combinations of damage elements pos- 
sible. As a concession to the shortness of human life, however, let us 
generalize with regard to those few combinations which most Ameri- 
can jurisdictions have found acceptable and from this gain insight 
into the underlying policy bases for allowing monetary recovery for 
wrongful death. 

A majority of state and federal death acts adopt the loss to sur- 
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vivors theory of damages. Even where the particular act does not 
specify how damages should he computed, the courts have generally 
accepted this theory. The reason for this weight of authority is 
partially found in the fact that Lord Campbell's Act expressly pro- 
vided for damages “. . . proportional to the injury . . .” to specifically 
designated beneficiaries. More convincing is the consideration that 
the law should most interest itself in the protection of the living who 
have been injured by the decedent's death. Damages should be com- 
puted with an eye toward the losses of those dependents who will 
actually receive compensation and not toward the decedent or his 
estate. 

Though Lord Campbell’s Act provided a rather broad standard for 
jury awards, it was judicially restricted to pecuniary damages only 
without any recovery for “sentimental” losses.“ Most American juris- 
dictions adopting Lord Campbell's type statutes provide that damages 
are to be computed in accordance with the losses suftered by the 
decedent’s survivors. A majority of these have also restricted recovery 
to pecuniary losses, either by statutory provision or by judicial con- 
struction of general language. This restriction is for the most part 
illusory, however, since many courts have been willing to allow the 
jury to place a pecuniary value upon items difficult to evaluate such 
as loss of services, companionship, and training. Generally, the pecu- 
niary loss restriction has been applied to prevent recovery for mental 
pain and anguish of the survivors. 

Damages under the loss to survivors theory, then, are awarded for 
the pecuniary value reduced to present worth of the probable con- 
tributions to support which the deceased would have made to the 
survivors had he lived and for the value of the services which the 
decedent normally would have rendered to the survivors. In most 
states this includes the value of a parent’s training, guidance, com- 
panionship, and education. These items of damages are computed 
based upon the joint life expectancies of both the decedent and each 
individual beneficiary. In addition, some states allow recovery for 
the present value of the probable inheritance the survivors would 
have received had the decedent lived out his normal life span. In 
those states having hybrid survival-death statutes, the decedent's 
medical and funeral expenses are often allowed. 

Florida’s death acts incorporate the loss to survivors theory of dam- 
ages. This is singularly complicated, however, by the strict hierarchy 
of beneficiary classes which F.S. $768.02 erects and by the inclusion 
of the decedent's estate as a separate beneficiary class in the absence 
of living dependents. Like Lord Campbell’s Act, the Florida statutes, 
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except for the Wrongful Death of Minors Act (F. S. §768.03), provide 
little guidance for damage computation. This has resulted in much 
litigation with questionable results, which the Florida courts have 
recognized. 

Unlike most jurisdictions which usually allow recovery by all de- 
pendents of the decedent, Florida prevents recovery except to those 
highest in the beneficiary hierarchy. Damage computations are de- 
pendent upon the identity of the person suing. All persons in fact 
dependent upon the decedent may recover the present value of lost 
support or services! provided, of course, that they are members of 
the class entitled to bring suit. In the case of a surviving spouse, 
damages are also allowed for lost comfort, protection, society, com- 
panionship and consortium. In addition, a surviving widow may 
recover the loss of that amount which she may reasonably have ex- 
pected to receive as a legacy from her husband's estate.“? Though 
Florida does not subscribe to the “pecuniary loss” restriction, a sur- 
viving spouse may not recover for mental pain and suffering.“ In an 
action by minor children, loss of attention, care, comfort, education 
and moral training may be compensated“? as well as lost services 
and support. Where the decedent is a minor child, F.S. §768.03 
authorizes a separate cause of action for the parents who would ordi- 
narily be unable to bring themselves within one of the beneficiary 
classes of F.S. §768.02. In an action by a parent, the allowable re- 
covery includes loss of the child’s services to majority and mental 
pain and suffering of both parents. In such a situation, there may 
also be a cause of action under F.S. §768.01 on behalf of the minor 
decedent's estate b 


3. Loss to estate death acts. There are basically four types of 
death acts which measure damages either wholly or partially by the 
loss sustained by the decedent’s estate. Eight jurisdictions have 
enacted hybrid survival-death acts which are essentially survival ac- 
tions for the decedent's personal injuries expanded to include damages 
for wrongful death. Since the cause of action is viewed technically as 
a survival to the decedent’s estate with wrongful death losses added, 
damages are entirely measured by loss to the estate and are recovered 
for the benefit of the estate. Although recovery is to the estate, most 
statutes of this type require distribution to designated statutory bene- 
ficiaries. Others, however, treat the recovery as personal property 
of the estate distributable either by will or intestate succession after 
payment of debts of the decedent. 

The remaining three classes of statutes allowing recovery measured 
by the loss to decedent’s estate are distinguishable from the hybrid 
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survival-death statutes in that they create an entirely new cause of 
action. Like most “true” death acts, these statutes do not recognize 
the cause of action as merely a legal survival of the decedent’s estate. 


The first group of these statutes are those of the Lord Campbell 
type which provide only general directions for damage computation 
by the jury. In several states, the language has been judicially con- 
strued to measure damages by loss to the decedent’s estate although, 
once recovered, the damages are immediately distributed to the 
designated statutory beneficiaries without becoming property of the 
estate subject to debts and testamentary dispositions. 

A second group of “true” death acts measure damages by loss to 
survivors, but in addition allow the decedent’s personal representative 
to recover certain losses to the estate. These generally are losses 
resulting from the injury and death such as funeral and medical ex- 
penses. Generally, this type of death act is found in jurisdictions 
either without survival statutes or with death acts expressly preempt- 
ing the survival cause of action. 

The last group of loss to estate death acts measure damages by loss 
to survivors where they exist, but provide for loss to the estate under 
specified circumstances. One is Florida’s, which provides that if the 
decedent is not survived by statutory beneficiaries the action “may be 
maintained by the executor or administrator . . . of the person killed.” 
Under statutes of this type loss to the estate in general may be re- 
covered. 

There are three different theories of damage measurement utilized 
where loss to estate is recoverable. The least important of the three 
is a recovery based upon the decedent’s probable gross earnings re- 
duced to present value and without deduction for decedent’s personal 
living expenses. Only a few states accept this method of measure- 
ment, and of these it is suspected that there is a desire to compensate 
beneficiaries for “sentimental” losses in a disguised manner. Georgia, 
for example, permits recovery of the gross estate only where the action 
is brought by the spouse or child of the decedent or by the parents of 
a minor decedent. 

The most popular theory of loss to estate measurement is that 
monetary damages should represent the present value of decedent's 
probable future net earnings. This figure is found by determining the 
probable future gross earnings of the decedent over his life expectancy 
and deducting therefrom his probable personal living expenses. The 
figure is then discounted to present value. 

Another theory of recovery to the estate subscribed to by several 
states is to measure damages by the present value of decedent’s prob- 
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able future accumulations. This is the Florida position when there 
is no survivor in the three prior classes. Like the probable “net in- 
come” theory, this method of measurement relies solely on probable 
business income without regard to possible investment income.“ The 
future accumulations theory, however, requires that the jury deter- 
mine the amount of decedent’s net earnings he would have saved and 
left at his death as part of his estate. Though it is indeed a fine line 
which separates the “net earning” theory from the “future accumu- 
lations” theory, the latter seems more equitable since the jury must 
not only evaluate the decedent’s propensity to earn but also his pro- 
pensity to save. In Florida, the jury is allowed to consider the habits, 
skill, age, and health of the decedent in determining his probable 
accumulations.** This approach is probably more difficult to apply, 
however, since the jury must objectively evaluate the subjective per- 
sonality traits of the decedent. 
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VI. DEFECTS IN THE FLORIDA LAW OF 
WRONGFUL DEATH 


Grave difficulties were created by the unique departure from the 
usual Lord Campbell provisions in F.S. §768.02. The strict hierarchy 
of beneficiary classes created by this enactment, in the final analysis, 
must be recognized as the most serious defect. Florida’s death acts 
have caused so much injustice and confusion that the Supreme Court 
has been prompted to request legislative revision.7“ The ideal death 
act should require the tortfeasor to respond in one civil action for the 
actual losses of those living dependents of the deceased. The wrong- 
ful death laws of Florida do not achieve this ideal. Further, a great 
deal of unfairness is possible in Florida to both dependents of the 
deceased and the tortfeasor. 


A. Mechanics. Rather than one comprehensive death act providing 
for one civil action, Florida has four acts that may come into play 
when a person causes a fatal injury, and they create three different 
causes of action. The survival statute provides recovery of those 
damages personal to the decedent suffered prior to death.“! These 
include medical and funeral expenses, lost earnings, and mental pain 
and suffering. This cause of action survives to the decedent's estate 
and may be brought by his personal representative. 

An additional cause of action is created upon death by F.S. §768.01 
for the injuries sustained by the survivors of the decedent. F.S. §768.02 
provides a hierarchy of beneficiary classes that determines who may 
sue, who may share in the recovery, and, to some extent, what losses 
will be compensated. This hierarchy is as follows: 

(1) surviving spouse; (2) minor children; (3) other dependent per- 
sons; and (4) the decedent's estate. Actually, “estate” is not men- 
tioned; rather, the statute provides that the action may be maintained 
“by the executor or administrator . . . of the person killed”. The cause 
of action is vested exclusively in the highest beneficiary class. Mem- 
bership in the highest class has been recognized as an essential 
element of the cause of action.“? Members of a lower class cannot 
sue even if the existing class having priority refuses to do so;"* the 
cause of action cannot be assigned to those of a lower class;*4 and 
only members of the class with priority may recover damages after 
having alleged and proven the non-existence of a higher dass. "8 Unless 
the beneficiary suing under the death acts is also the decedent's 
personal representative, the tortfeasor must respond to two separate 
actions, one for wrongful death and one for surviving personal in- 
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juries. Even if such joinder is possible, it is not compulsory and the 
plaintiff may elect to afflict the defendant with two lawsuits. 


The damages recoverable under the Florida death acts depend 
upon the identity of the person suing. These may be briefly sum- 
marized according to each statutory class: 


(1) Surviving spouse - lost financial support, services, comfort, 
protection, society and corsortium. Lost inheritance and the 
existence of minor children may be considered if the support 
of the minor children has been thrust upon the surviving 
spouse by the death of the husband and father. 


(2) Minor children - lost financial support, services, attention, care, 
companionship, and educational and moral training. 


(3) Other dependent persons - lost support and service only. Dam- 
ages for these three classes are computed according to the “loss 
to survivors” theory. 


(4) Decedent’s estate - lost savings that decedent probably would 
have accumulated had he lived. 


The inclusion of the decedent's estate as the last beneficiary class 
produces a switch to the “loss to estate” theory of damages and, of 
course, is dependent upon the non-existence of any person dependent 
upon the deceased. 

Under Florida’s fourth act affecting the problem, F.S. $768.03 pro- 
vides the parents of a deceased minor child with a third and distinct 
cause of action for loss of the common law right to the child’s services 
and for mental pain and suffering. This is the only death statute pro- 
viding explicit directions for damage awards and the only one under 
which mental pain and suffering of the plaintiffs may be recovered. 
This Wrongful Death of Minors Act was created due to the short- 
comings produced by the beneficiary hierarchy of F.S. $768.02 since 
seldom were the parents dependents of their minor children. The 
problems presented by F.S. $768.03 are a product of the flaws in the 
earlier death legislation of Florida. 

A bad feature of F.S. $768.03 is that it can result in further multi- 
plicity of suits. Though as a practical matter minors seldom have 
dependents or personal representatives other than their parents, it 
is not impossible that a tortfeasor would have to respond to three 
separate civil actions by three separate plaintiffs. Assuming a working 
minor with a dependent friend or relative other than a parent and 
who has appointed a personal representative other than a parent by 
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will, two separate death actions and a separate survival action are 
theoretically possible. Three causes of action in favor of a parent of 
a deceased minor child are common, and it is possible for the plain- 
tiff to sue on them separately. Obviously, the possibility of harrass- 
ment of the defendant exists. 


B. Factual examples. The defects in Florida’s death acts can be 
illustrated by examples. To show the mechanics of the act, assume 
that H, a middle aged man, is negligently killed by T and is survived 
by a wife, W, a minor son, S, and a minor daughter, D. H also sup- 
ports his elderly mother, M, who resides with the family. Under 
Florida law, only W may maintain a death action for damages ex- 
clusively personal to her. Although it has long been held that the 
existence of minor children may be considered by the jury," W's 
recovery is strictly for her only without a portion allowed exclusively 
to the children as such. The mother and children of II are without 
remedy for their loss due to the existence of W. Yet, their losses are 
no less real. This unfairness can be intensified by assuming the fol- 
lowing: (1) W is a second wife to II and a stepmother to the chil- 
dren, and she either chooses not to sue or sues only for herself since 
she is not responsible for the children’s support, or (2)D is an ado- 
lescent girl who suffers severe psychological trauma due to her father’s 
death and requires psychiatric help. In both cases there is no re- 
covery by the children though their actual losses may be great. The 
existence of W also precludes any recovery to the estate except under 
the survival statute, which may produce little for the children after 
creditors have been satisfied, and there will be no survival action if 
the death was instantaneous. 


Multiplicity of law suits is possible by the fact that both W and 
the decedent’s personal representative may be different persons who 
must sue T separately, or, even if the same person, may elect to pro- 
ceed in two separate actions. It has already been shown how the 
death of a minor may result in a third lawsuit. Assuming that three 
interests which the law should protect have been damaged, there is 
still no sound reason why all three losses cannot be asserted in one 
civil action. 


Another factual example will point out the unsatisfactory situation 
with regard to damages presented by the Florida death acts. X is a 
nineteen year old youth fatally injured duc to T’s negligence who dies 
after a brief stay in the hospital. To oversimplify, it is assumed that 
Xs gross lifetime earnings may be found to be $200,000 when reduced 
to present value. The personal representative of X may recover for 
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the mental pain and suffering of X as well as for his lost earnings to 
date of death and medical expenses. He will also recover funeral 
expenses. If X is survived by a wife, she may recover that portion of 
the $200,000 which the jury reasonably believes would have been 
spent for her support had X lived. Assuming that X has two small 
children, that portion of X’s probable gross earnings that would have 
been spent on them is not recoverable except as part of the wife’s 
damages. Similarly, no recovery will be allowed X’s estate for that 
portion of the $200,000 which X probably would have accumulated 
as savings though this amount would have been recoverable by his 
estate (fourth class) had X not been survived by immediate depend- 
ents. The anomolous result, according to the Florida Supreme Court 
is that “. . . the wrongdoer (is) required to respond in a less amount 
of damages if the injured person dies, than if the injured person sur- 
vives . .. since if X had lived with a total and permanent disability 
he would be allowed to recover the present entire value of the 
$200,000 as impaired earning capacity in addition to his other personal 
injury damage elements. 

A further anomaly results from the fact that a person’s earnings 
normally are spent on family and personal expenses with only the 
remainder being accumulated as savings. The more dependents a 
person has, the less he will probably accumulate. F.S. §768.02 allows 
but one class of dependents to recover to the exclusion of all others. 
Yet when the decedent is survived by no dependents, his personal 
representative may recover the entire net estate as accumulated sav- 
ings, which may be disproportionately large in the absence of de- 
pendents. As the Florida Supreme Court has again pointed out, in 
many cases. . . it might be said that it is cheaper to kill a person 
who leaves a spouse or child . . . than it is to kill a person who is 
survived by no one. Seemingly, the Florida death acts are capa- 
ble of discriminating against those persons whom the law should 
most zealously protect in favor of collateral kin, who receive not sup- 
port but a windfall. Stated otherwise, recoveries are small where 
actual losses are great, and recoveries are large where actual losses 
are small. This is indefensible. 

This problem becomes particularly disturbing in the case of the 
wrongful death of a minor child. The parents of the dead child are 
given a cause of action by F.S. §768.03 for the value of the child’s 
services during minority and for mental pain and suffering presumably 
because F.S. §768.01 does not permit mental pain and suffering to be 
recovered and F.S. §768.02 does not even include parents as a class 
that can sue as such. There is also an action arising under F.S. §768.01, 
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and usually the only class in existence will be the estate. So the father 
of the dead child can recover as personal representative of the child’s 
estate the lost accumulations of the child figured from his majority 
and this amount will be distributed to the child’s parents under 
Florida’s laws of intestate succession. As noted in the preceeding 
paragraph, the probable accumulated savings of a person without de- 
pendents—and minors usually are—may be found to be very great. 
Add this recovery to that possible under F.S. §768.03, and it may be 
concluded that Florida’s death acts theoretically allow the highest 
recovery in the case of a minor's death where he is survived by par- 
ents but by no dependent persons. Parents of minor children, there- 
fore, may not only recover larger pecuniary damages than dependents 
of decedents generally, but, unlike a surviving spouse and children, 
are also allowed recovery for mental pain and suffering. This borders 
on the ridiculous when it is realized that parents are seldom viewed 
as the primary objects of a person’s bounty and that parents seldom 
need such large recoveries. Why should it be more expensive to kill 
a minor on whom no one is dependent for support than to kill a 
breadwinning husband and father??? 


The theoretical flaws pointed out above have, of course, been held 
in check to a great extent by the common sense of jurors and by the 
watchful eye of judges, trial and appellate, which discourage exces- 
sive verdicts, but that is no excuse for the death acts of Florida to 
embody such an irrational and distorted view of public policy. They 
should, as a minimum requirement, present a picture of theoretical 
consistency in order to aid the courts, which have trouble enough 
with the facts of individual cases without having to be concerned 
with faulty statutes. The Florida death acts have failed to supply our 
judges and juries with a consistent theory of damage recovery that 
accords with common sense and public opinion. Large awards where 
no one needs it, and small awards where there are many dependents 
is nonsense. 


C. Miscellaneous problems. There are several other problems with 
regard to wrongful death worthy of legislative consideration. Some 
of these have been presented to our courts and have been reasonably 
resolved by them even though Florida’s death acts do not expressly 
deal with them. 

With regard to damages, recovery for the mental pain and suffering 
of the surviving spouse or children of the decedent has been dis- 
allowed under the Florida acts. Though it is the general rule today 
that damages of this type are not recoverable under the “loss to sur- 
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vivors” theory, the Legislature of Florida in the Wrongful Death of 
Minors Act (F.S. 8768.03) has clearly manifested a belief that these 
damages do occur and can be evaluated. Most jurisdictions refuse to 
allow the mental anguish type of damage because the courts say there 
is no precise method for arriving at a monetary evaluation. The flaw 
in this argument lies in the fact that a majority of jurisdictions allow 
recovery for lost companionship, an element of loss that is also clearly 
without a price tag. It is also worth noting that, to a large extent, 
all losses caused by a wrongful death are somewhat speculative. Per- 
haps the best explanation for the disallowance of mental pain and 
suffering is a distrust of the jurys competence to arrive at a just award 
based upon an clement of damages that is negative in quality. The 
emotional effects of a death upon close relatives is distinguishable 
from those more positive elements of damages such as the money and 
services that the decedent would have contributed to the survivors 
had he lived. Yet, most juries at present have adequate opportunity 
to make awards based upon sentiment and sympathy, and the addi- 
tion of one more “non-pecuniary” element of loss could make little 
difference. The justice of such an addition, on the other hand, would 
particularly manifest itself in those cases where the dependent’s men- 
tal damage has resulted in positively identifiable physical or psychi- 
atric illness. These damages can reasonably be established through 
expert medical testimony. Medical science is not so helpless in assess- 
ing mental anguish and its effects as it was when the rule disallowing 
this dunage element was adopted by the courts. 

Another problem is the protection of the decedent’s general credi- 
tors. General creditors of the decedent have priority in survival statute 
recoveries as against the decedent’s survivors. Further, all wrongful 
death recoveries by the estate in the absence of dependents under 
F.S. $768.02 are subject to the claims of creditors. The problem arises 
solely in the case of the surviving spouse who may recover her lost 
inheritance without its being subject to the claims of creditors. Firmly 
established is the legal policy that no beneficiary of an estate should 
be allowed to receive his legacy prior to the satisfaction of decedent's 
creditors. 

The problem of creditors’ claims cannot be discussed without also 
considering the question of recovery for lost inheritance by statutory 
beneficiaries other than widows. Probable inheritance of statutory 
beneficiaries is recognized in the majority of “loss to survivors” juris- 
dictions as a valid expectancy to be legally protected. Florida courts 
allow recovery for a widow’s probable inheritance, but not for that 
of minor children or other dependents. The difficulty with computing 
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lost inheritance is that the jury, in addition to computing the other 
losses to survivors, must also determine the decedent's probable ac- 
cumulations and the likelihood of a portion being left to the particular 
beneficiary. Yet, if this difficulty is not controlling where widows are 
concerned, whv are children not allowed a recovery of their expect- 
ancy also? 
The allowance of an inheritance recovery under the “loss to sur- 
vivors” theory may be undesirable in two respects. First, it permits 
payment of what is much like a legacy direct to the beneficiary with- 
out its having passed through the decedent's estate thereby becoming 
subject to the claims of creditors. Secondly, it may be unfair to the 
defendant, whose liability may be based on simple negligence, to be 
required to act as an insurer of a legacy to the parents or collateral 
relatives of an unmarried decedent who neither need nor expect such 
a windfall since they would not normally be the objects of the dece- 
dent’s bounty. One solution to this problem would be to shift a “loss 
to estate” theory so as to permit, as additional damages, recovery by 
the personal representative of the net accumulations for purposes of 
preserving expectancies.s1 This recovery would be subject to the 
claims of creditors, distributable by will or by intestacy, and could 
be disallowed except where the decedent is survived by a spouse or 
children, the most natural objects of his bounty. 
Another aspect of the wrongful death problem not clearly covered 
by Florida’s death acts concerns the rights of adopted and illegitimate 
children. 
In summary, the following are the major problem areas in Florida’s 
death acts: 
(1) The strict hierarchy of beneficiary classes established by F.S. 
§768.02, which blocks recovery of real losses. 

(2) The possibility of multiple causes of action based on a single 
tortious act resulting in court congestion, complexity, and pos- 
sible harrassment. 


(3) The absence of guides for damages computation including a 
specification of recoverable elements. 


VII. RECOMMENDATIONS FOR REVISION 


1. Replace the three death acts with a comprehensive Wrongful 
Death Act. 


2. The comprehensive act should be remedial, not punitive, and 
a policy statement should require a liberal interpretation where jus- 
tice demands. 


3. The personal representative of the decedent should recover on 
behalf of all eligible survivors and the estate, if the estate is to re- 
cover, in one civil action. If there is to be a recovery on behalf of 
all beneficiaries, the personal representative of the decedent is the 
most logical plaintiff. 


4. Although the act should contain an expanded “loss to survivors” 
theory of damages, a recovery should be allowed the estate for losses 
heretofore allowed under the survival statute, and lost accumulations 
should be recoverable to the estate under certain defined circum- 
stances. No longer should a separate surviving cause of action be 
allowed the estate for personal injuries of the deceased where the 
injury has resulted in a wrongful death, but all damages would be 
recoverable in the wrongful death action. 


5. Potentially liable parties should be simplified to specify any 
person or watercraft. This would neither contract nor expand those 
parties presently liable, and would dispense with some of the admi- 
ralty terms and turgid language currently found in F.S. §768.01. 


6. Liability should be based upon the wrongful act, negligence, 
default, or breach of contract or warranty of the defendant. “Care- 
lessness” as a term of art is synonomous with “negligence” and omit- 
ting it will leave the meaning unchanged. As to “breach of contract,” 
there is no reason to write Florida statutes in Latin. “Warranty” needs 
to be mentioned to avoid confusion arising from developments in 
strict liability. 


7. No wrongful death action should be recognized except in those 
cases where the decedent could have recovered for personal injuries 
had he survived. 


8. Damages should be calculated from the time of injury, not from 
the time of death. This will permit the recovery of damages now 
recoverable in a separate survival action for personal injury, except 
for pain and suffering of the decedent. This recognizes the fact that 
the dead are beyond compensation for either physical or mental suf- 
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fering. The personal representative should also be allowed to recover 
on behalf of the decedent’s survivors in the following manner utilizing 
the “loss to survivors” theory: 

a. A spouse and all blood relatives dependent in whole or in part 
upon the decedent should be allowed to recover the full value of lost 
support and services calculated from the time of injury to date of 
judgment plus interest. The present value of future lost support and 
services may also be recovered. 

b. A surviving spouse should also recover for lost companionship 
and protection as well as for mental pain and suffering to be calcu- 
lated from the date of injury. Loss of consortium should not be com- 
pensated as such since this legal term of art is misunderstood by many 
jurors to represent merely sexual activity. 

c. Surviving minor children also should be allowed to recover lost 
parental companionship, instruction, and guidance. A recovery for 
their mental pain and suffering should also be recoverable from the 
date of injury. The recovery should not be restricted to legitimate 
children. 

d. Parents of a deceased minor child should also be allowed to 
recover mental pain and suffering from the date of injury. 


9. Those damages recoverable by the personal representative on 
behalf of the estate utilizing the “loss to estate” theory should include 
the following: 

a. Loss of earnings of the decedent from the date of injury to the 
date of death less lost support of survivors. These losses should not 
be computed beyond the death unless the decedent is survived by a 
spouse or lineal descendants. If this is the case, net accumulations 
should also be calculated for the decedent's life expectance and re- 
duced to present value. Any recovery of net accumulations should be 
distributed either by will or the Florida probate law after having first 
satisfied the claims of creditors. 

b. Hospital and medical expenses and funeral expenses should be 
recoverable by the personal representative or by a survivor who has 
actually paid them. 

c. The decedent’s pain and suffering should not be allowed since 
this element of damage has had substituted for it the pain and suffer- 
ing of close relatives. 


10. Each survivor's share shall be separately stated in the verdict 
of the trier, and the recovery allowed the estate shall also be sepa- 
rately stated. 
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LL The court in its discretion should be allowed to protect the 
amounts recovered for minor children and incompetents by the per- 
sonal representative. 


12. Compromise settlements must receive court approval to be 
effective if any survivor is a minor or incompetent or if any survivor 
objects to the proposed compromise. 


13. The award to each survivor and the estate should each bear 
a share of the expenses of litigation including attorney fees in pro- 
portion to the amount awarded to each. 
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. s. SPEISER, supra note 2 at 48 cities the Florida act in support of this 


proposition. 


. Whitely v. Webb's City, Inc., supra note 49. 
. Green v. American Tobacco Co., 154 So. 2d 169 (Fla. 1963). 


Moragne v. State Marine Lines, Inc., supra note 23. 


. See, e.g., The Tungus v. Skovgaard, 358 U. S. 588 (1959). 
. Moragne v. State Marine Lines, Inc., supra note 23. 
. Bilbrey v. Weed, 215 So. 2d 479 (Fla. 1968), remanding 201 So. 2d 771 


(2d D.C. A. Fla. 1967). 


. See, FLA. Star 846.021 (1967). 
. For example, Louisiana, Maine, New Hampshire, and Tennessee. 


It has recently been held by implication that funeral expenses must be re- 
covered in a survival action if at all. Sinclair Refining Co. v. Butler, 190 So. 
2d 313 (Fla. 1966). 


Blake v. Midland Ry., 118 Eng. Rep. 35 (Q.B. 1852). 
Duval v. Hunt, 34 Fla. 85, 15 So. 876 (1897). 


Lithgow v. Hamilton, 69 So. 2d 776 (Fla. 1954); Bowie v. Reynolds, 161 
So. 2d 882 (Ist D.C.A. Fla. 1964). 
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63. 


67. 
68. 
69. 
70. 
71. 
72. 
73. 
74. 
75. 
76. 
77. 
78. 
79. 


80. 
81. 


Seaboard Air Line R R Co. v. Mate. 62 So. 2d 51 (Fla. 1952); Southern 
Uthties Co. v. Davis 32 So. 653 ı Fla. 1922). 


St. Johns Electric Co v. Lawler, 105 So 819 (Fla. 1925). 
Triay v. Seals, 109 So 127 (Fla. 1926). 

See, e.g., Miami Dairy Farms v. Tinsley, 155 So. 850, 851 (Fla. 1934). 
Florida E. Coast Ry. v. Hayes, 64 So. 504 (Fla. 1914). 
Louisville & N. R. Co. v. Jones, 34 So. 246 (Fla. 1903). 
Jacksonville Elec. Co. v. Bowden, 45 So. 755 (Fla. 1908). 
See Ellis v. Brown, 77 So. 2d 845 (Fla. 1955). 

FLA. STAT. §46.021 (1967). 

Steffan v. Zernes, 124 So. 2d 495 (Ist D.C.A. Fla. 1960). 
Benoit v. Miami Beach Elec. Co., 96 So. 158 (Fla. 1923). 
Clar v. Dade County, 116 So. 2d 34 (3d D.C.A. Fla. 1959). 
Benoit v. Miami Beach Elec. Co., supra note 73. 

Director Gen. of R. R.'s v. Into, 91 So. 269 (Fla. 1922). 
Ellis v. Brown, supra note 70. 

Id. 


Other horrible hypothetical examples are described in Dietrich, Florida’s 
Wrongful Death Law: Time for a Change, 18 u. FLA. I. REV. 637 (1966). 


See, e.g., Southern Utilities Co. v. Davis, 92 So. 683 (Fla. 1922). 


Anderson, A Model State Wrongful Death Act, 1 HARV J. LEGISLATION 28 
(1964), accepts this quitable approach. 
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